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�
*(77,1*�7+(0�6(77/('�±�7R�OXPS�RXW�RU�QRW�WR�OXPS�RXW��WKDW�LV�WKH�TXHVWLRQ�
1RW�HYHU\�FDVH�LV�FDSDEOH�RI�EHLQJ�VHWWOHG���,Q�RUGHU�WR�FRQVLGHU�OXPSLQJ�RXW�DQ�DFFLGHQW�EHQHILW�
FODLP��WKH�ODZ\HU�PXVW�EH�VDWLVILHG�WKDW�WKH�FODLP�LV�UHDG\�IRU�VHWWOHPHQW���$�QXPEHU�RI�IDFWRUV�JR�
LQWR�WKLV�GHWHUPLQDWLRQ���7KH�IROORZLQJ�DUH�D�IHZ�RI�WKH�FRPPRQ�LVVXHV�WKDW�DULVH�LQ�WKLV�FRQWH[W��
+DYH�WKH�LQMXULHV�SODWHDXHG"�
0HGLFLQH�LV�IDU�IURP�DQ�H[DFW�VFLHQFH���1R�RQH�FDQ�HYHU�SUHGLFW�ZLWK�FHUWDLQW\�ZKDW�DQ�LQMXUHG�
SHUVRQ�ZLOO�H[SHULHQFH��RU�ZKDW�WKH�PHGLFDO�DQG�UHKDELOLWDWLRQ�QHHGV�ZLOO�EH��IRU�WKH�EDODQFH�RI�
KLV�RU�KHU�OLIH���+RZHYHU��DW�VRPH�SRLQW�LQ�WLPH�IROORZLQJ�DQ�LQMXU\�WKH�PHGLFDO�FRPPXQLW\�FDQ�
EHJLQ�WR�VSHDN�DERXW�UHDVRQDEOH�SUREDELOLWLHV���8QWLO�\RXU�FOLHQW¶V�LQMXULHV�KDYH�UHDFKHG�WKH�SRLQW�
ZKHUH�WKH�PHGLFDO�FRPPXQLW\�FDQ�RSLQH�ZLWK�VRPH�FHUWDLQW\�DERXW�ZKDW�WKH�IXWXUH�PD\�KROG��LW¶V�



WRR�HDUO\�WR�FRQVLGHU�OXPSLQJ�RXW���*HQHUDOO\�VSHDNLQJ��WKH�PRUH�VHULRXV�WKH�LQMXU\��WKH�ORQJHU�
WKDW�LW�ZLOO�WDNH�WR�UHDFK�D�SODWHDX��
,V�\RXU�FOLHQW�D�SHUVRQ�XQGHU�D�GLVDELOLW\"�
/XPSLQJ�RXW�D�FODLP�IRU�D�PLQRU�RU�D�SHUVRQ�ZKR�LV�PHQWDOO\�LQFRPSHWHQW�FDQ�EH�FKDOOHQJLQJ�
DQG�WLPH�FRQVXPLQJ���,Q�DGGLWLRQ�WR�WKH�XVXDO�VWHSV�WKDW�RQH�PXVW�WDNH�EHIRUH�QHJRWLDWLQJ�D�FODLP��
WKH�VHWWOHPHQW�IRU�D�SHUVRQ�XQGHU�D�GLVDELOLW\�PXVW�EH�DSSURYHG�E\�D�-XGJH�SXUVXDQW�WR�5XOH�
����������7KLV�DSSURYDO�ZLOO�OLNHO\�UHTXLUH�WKH�DJUHHPHQW�RI�D�*XDUGLDQ�DQG�RIWHQ�D�YHU\�GHWDLOHG�
0DQDJHPHQW�3ODQ�XQGHU�ZKLFK�WKH�IXQGV�ZLOO�EH�GLVWULEXWHG���,I�WKHUH�LV�QR�RQH�DSSURSULDWH�WR�DFW�
DV�D�*XDUGLDQ��WKH�3XEOLF�*XDUGLDQ�DQG�7UXVWHH�ZLOO�JHW�LQYROYHG�LQ�WKH�FDVH���,Q�RXU�H[SHULHQFH��
WKLV�LV�VRPHWKLQJ�WKDW�FRXQVHO�VKRXOG�WU\�WR�DYRLG��DV�VRPHWLPHV�GHOD\�FDQ�UHVXOW�IURP�LQYROYLQJ�
WKLV�JRYHUQPHQW�ERG\���)DPLO\�PHPEHUV�DUH�RIWHQ�WKH�PRVW�DSSURSULDWH�JXDUGLDQV�RI�D�PHQWDOO\�
GLVDEOHG�SHUVRQ¶V�DVVHWV��
,V�WKHUH�D�WRUW�DFWLRQ"�
7KHUH�FDQ�EH�FRQVLGHUDEOH�RYHUODS�EHWZHHQ�WKH�WRUW�DQG�DFFLGHQW�EHQHILW�FODLP���0RVW�
VLJQLILFDQWO\��WKH�WRUWIHDVRU�PD\�EH�HQWLWOHG�WR�D�FUHGLW�IRU�VWDWXWRU\�DFFLGHQW�EHQHILWV�WKDW�KDYH�
EHHQ�UHFHLYHG�E\��RU�WKDW�ZHUH�DYDLODEOH�WR��WKH�LQMXUHG�SHUVRQ���7KLV�SURYLGHV�WKH�WRUWIHDVRU�
ZLWK�WKH�DELOLW\�WR�DUJXH�WKDW�WKH�LQMXUHG�SHUVRQ�VHWWOHG�KLV�RU�KHU�FODLP�IRU�VWDWXWRU\�DFFLGHQW�
EHQHILWV�IRU�DQ�DPRXQW�OHVV�WKDQ�ZKDW�ZDV�UHDVRQDEO\�DYDLODEOH�WR�WKHP���$UJXPHQWV�LQ�WKLV�
UHVSHFW�UHJXODUO\�DULVH�XQGHU�2�0�3�3��FODLPV��EXW�IRUWXQDWHO\�WKH�VFRSH�RI�WKH�DUJXPHQW�KDV�EHHQ�
VRPHZKDW�OLPLWHG�E\�%LOO������7KH�FRPELQDWLRQ�RI�VXEVHFWLRQV�����������DQG������PHDQ�WKDW��DV�
ORQJ�DV�DQ�LQMXUHG�SHUVRQ�KDV�PDGH�DQ�DSSOLFDWLRQ�IRU�D�EHQHILW�WKDW�ZDV�GHQLHG�E\�WKHLU�LQVXUHU��
WKH�FODLP�FDQ�EH�VHWWOHG�DV�ORQJ�DV�LW�LV�QRW�GRQH�LQ�³EDG�IDLWK´���+RZHYHU��WKH�DUJXPHQW�FDQ�VWLOO�



EH�UDLVHG�ZKHQ�WKHUH�LV�QR�GHQLDO�RI�EHQHILWV��VR�FRXQVHO�PXVW�EH�YHU\�FDUHIXO�ZKHQ�OXPSLQJ�RXW�D�
FODLP�WKDW�LV�VWLOO�EHLQJ�SDLG�E\�WKH�DFFLGHQW�EHQHILWV�LQVXUHU���,Q�DQ\�HYHQW��WKH�FOLHQW�VKRXOG�EH�
LQIRUPHG��LQ�ZULWLQJ��RI�WKH�ULVNV�DVVRFLDWHG�ZLWK�VHWWOLQJ�DQ�DFFLGHQW�EHQHILW�FODLP�EHIRUH�
GLVSRVLWLRQ�RI�WKH�WRUW�DFWLRQ��
*(77,1*�7+(0�6(77/('�±�/XPSLQJ�RXW�
%DVHG�RQ�\RXU�H[SHULHQFH��\RX�KDYH�GHFLGHG�WKDW�\RXU�FOLHQW¶V�FODLP�LV�UHDG\�IRU�VHWWOHPHQW���
+RZ�PXFK�LV�LW�ZRUWK"��,Q�PRVW�FDVHV��WKLV�TXHVWLRQ�LV�QRW�DQVZHUHG�E\�VLWWLQJ�GRZQ�ZLWK�WKH�
PHGLFDO�UHSRUWV�DQG�\RXU�FDOFXODWRU���:H�UHFRPPHQG�FRQVLGHULQJ�WKUHH�PDLQ�DUHDV�EHIRUH�WXUQLQJ�
RQ�\RXU�FDOFXODWRU��
5HDG�WKH�6FKHGXOH�
:H�KDYH�KDG�LQ�2QWDULR�IRXU�GLIIHUHQW�DFFLGHQW�EHQHILW�VFKHPHV�LQ�WKH�SDVW����\HDUV��WKH�ODVW�WKUHH�
RI�ZKLFK��2�0�3�3���%LOO�����DQG�%LOO�����DUH�VHW�RXW�E\�GLIIHUHQW�6WDWXWRU\�$FFLGHQW�%HQHILWV�
6FKHGXOHV���7KHUH�DUH�PDMRU�GLIIHUHQFHV�EHWZHHQ�WKH�V\VWHPV�WKDW�ZLOO�EH�REYLRXV�DIWHU�D�EULHI�
UHYLHZ�RI�WKH�GLIIHUHQW�5HJXODWLRQV���7KHUH�DUH�DOVR�QXPHURXV�VXEWOH�GLIIHUHQFHV�EHWZHHQ�WKH�
6FKHGXOHV�WKDW�HYHQ�H[SHULHQFHG�FRXQVHO�ILQG�GLIILFXOW�WR�NHHS�VWUDLJKW���%HIRUH�WDNLQJ�DQ\�RWKHU�
VWHSV��UHDG�WKH�6FKHGXOH�UHOHYDQW�WR�\RXU�FDVH�WR�PDNH�VXUH�WKDW�\RX�DUH�FRYHULQJ�DOO�RI�WKH�W\SHV�
RI�EHQHILWV�SRWHQWLDOO\�DYDLODEOH�WR�\RXU�FOLHQW���7KHQ��UHVHDUFK�WKH�GHFLVLRQV��ERWK�DUELWUDWLRQ�DQG�
MXGLFLDO��DV�WKH�ODZ�LQ�WKLV�DUHD�LV�FRQVWDQWO\�DIIHFWHG�E\�QHZ�GHFLVLRQV���$�FROODWHUDO�EHQHILW�WKDW�
ZDV�GHGXFWLEOH�IURP�\RXU�FOLHQW¶V�DFFLGHQW�EHQHILWV�D�IHZ�PRQWKV�DJR�PLJKW�QRW�EH�GHGXFWLEOH�
WRGD\���&ODLPV�WKDW�ZHUH�URXWLQHO\�DFFHSWHG�IRU�FDUH�SURYLGHG�E\�IDPLO\�PHPEHUV�PD\�QRW�EH�
SDLG�E\�DQ�LQVXUHU�WRGD\���.HHS�DEUHDVW�RI�WKH�ODZ�E\�UHDGLQJ�HYHU\WKLQJ�WKDW�\RX�FDQ��WKH�



2QWDULR�5HSRUWV��WKH�ODZ\HUV¶�QHZVSDSHUV��&/(�ELQGHUV��HWF���0RUH�NQRZOHGJH�LQ�WKLV�DUHD�FDQ�
PHDQ�PRUH�PRQH\�IRU�\RXU�FOLHQWV����
�7KH�FU\VWDO�EDOO�
+RZ�GR�\RX�ILJXUH�RXW�ZKDW�PHGLFDO�DQG�UHKDELOLWDWLRQ�H[SHQVHV�\RXU�FOLHQW�ZLOO�KDYH�LQ�WKH�
IXWXUH"��$�FU\VWDO�EDOO�ZRXOG�EH�QLFH��EXW�PRVW�RI�XV�VHWWOH�IRU�D�IXWXUH�FDUH�FRVW�UHSRUW��)�&�&����
DOVR�NQRZQ�DV�D�IXWXUH�QHHGV�DQDO\VLV���<RX�ZLOO�UHTXLUH�WKLV�W\SH�RI�UHSRUW�LQ�DOPRVW�HYHU\�FDVH�
EHIRUH�FRPPHQFLQJ�VHWWOHPHQW�QHJRWLDWLRQV���9HU\�VLPSO\��WKH�)�&�&��UHSRUW�LV�SUHSDUHG�E\�D�
UHKDELOLWDWLRQ�H[SHUW�ZKR�ZLOO�UHYLHZ�WKH�PHGLFDO�GRFXPHQWV��PHHW�ZLWK�\RXU�FOLHQW�DQG�WKHQ�
SURYLGH�D�OLVW�RI�DOO�H[SHFWHG�PHGLFDO��UHKDELOLWDWLRQ�RU�RWKHU�UHODWHG�H[SHQVHV�IRU�WKH�EDODQFH�RI�
\RXU�FOLHQW¶V�OLIH���7KLV�UHSRUW�VKRXOG�LQFOXGH�D�FKDUW�WKDW�VHWV�RXW�WKH�H[SHFWHG�\HDUO\�FRVW�RI�HDFK�
RI�WKH�H[SHQVHV���7KLV�FKDUW�ZLOO�DOORZ�\RX�WR�FDOFXODWH�WKH�SUHVHQW�YDOXH�RI�HDFK�RI�WKH�H[SHQVHV��
WR�JHW�DQ�LGHD�RI�KRZ�PXFK�PRQH\�\RXU�FOLHQW�QHHGV��WRGD\��WR�SD\�IRU�WKH�H[SHQVHV�IRU�WKH�UHVW�
RI�KLV�RU�KHU�OLIH��
'RQ¶W�UHO\�H[FOXVLYHO\�RQ�WKH�)�&�&��UHSRUW���5HDG�WKH�PHGLFDO�HYLGHQFH�\RXUVHOI�DQG�UHO\�RQ�
FRPPRQ�VHQVH���,W�LV�QRW�XQXVXDO�IRU�DQ�H[SHUW�LQ�WKLV�ILHOG�WR�OHDYH�RXW�D�QHFHVVDU\�LWHP���,I�\RX�
GRQ¶W�VHH�LW�RQ�WKH�OLVW��FDOO�\RXU�H[SHUW�DQG�DVN�KLP�RU�KHU�WR�H[SODLQ���<RX�VKRXOG�DOVR�XVH�
FRPPRQ�VHQVH�DQG�\RXU�NQRZOHGJH�RI�WKH�6FKHGXOH�WR�FULWLFDOO\�DQDO\]H�WKH�FRQWHQWV�RI�WKH�
UHSRUW���:RXOG�\RXU�FOLHQW�KDYH�FRQWLQXHG�WR�VKRYHO�KHU�RZQ�GULYHZD\�LQWR�KHU�VHYHQWLHV�LI�LW�
ZHUH�QRW�IRU�WKH�DFFLGHQW"��'RHV�WKH�)�&�&��UHSRUW�PDNH�FODLPV�IRU�LWHPV�EH\RQG�WKH�PRQHWDU\�RU�
WLPH�OLPLWV�DYDLODEOH�XQGHU�WKH�6FKHGXOH"��,I�FRPPRQ�VHQVH�RU�WKH�6FKHGXOH�WHOO�\RX�WKDW�\RX�
VKRXOG�QRW�EH�PDNLQJ�D�FHUWDLQ�FODLP��WKHQ�GLVFRXQW�WKH�RIIHQGLQJ�SDUW�RI�WKH�UHSRUW���:H�
JHQHUDOO\�EHJLQ�RXU�UHYLHZ�RI�WKH�)�&�&��UHSRUW�LQ�RXU�QHJRWLDWLRQV�ZLWK�WKH�LQVXUHU�E\�WHOOLQJ�



WKHP�ZKLFK�RI�WKH�LWHPV�ZH�EHOLHYH�WR�EH�XQUHDVRQDEOH���,W�XVXDOO\�WDNHV�WKH�ZLQG�RXW�RI�WKH�VDLOV�
RI�WKHLU�EHVW�DUJXPHQWV�DQG�VKRZV�WKHP�WKDW�ZH�DUH�WU\LQJ�WR�DUULYH�DW�D�UHDVRQDEOH�UHVROXWLRQ�RI�
WKH�FODLP��
6RPH�FRXQVHO�DUH�FRQFHUQHG�DERXW�WKH�FRVW�RI�DQ�)�&�&��UHSRUW��LI�WKH�FDVH�GRHVQ¶W�VHWWOH���
+RZHYHU��LI�WKH�UHSRUW�LV�SURSHUO\�SUHSDUHG�DQG�FRPPHQWV�RQ�\RXU�FOLHQW¶V�LPPHGLDWH�QHHGV��LW�
FDQ�EH�FRQVLGHUHG�WR�EH�D�VHFWLRQ����H[DPLQDWLRQ��%LOO����RQO\��DQG�WKHUHIRUH�SD\DEOH�E\�WKH�
LQVXUHU�LQ�DQ\�HYHQW��
6WUXFWXUH�\RXU�ILJXUHV�
2QFH�\RX�KDYH�\RXU�QXPEHUV�IURP�WKH�)�&�&��UHSRUW�DQG�\RXU�LQFRPH�UHSODFHPHQW�EHQHILW�ILJXUH�
�DVVXPLQJ�D�%LOO����FDVH��DQ�DFWXDU\�RU�D�VWUXFWXUHG�VHWWOHPHQW�H[SHUW�FDQ�KHOS�\RX�GHWHUPLQH�
KRZ�PXFK�PRQH\�\RX�QHHG�WRGD\�WR�FUHDWH�DQ�LQFRPH�VWUHDP�WR�FRYHU�\RXU�FOLHQW¶V�PHGLFDO��
UHKDELOLWDWLRQ�DQG�LQFRPH�UHSODFHPHQW�EHQHILWV�LQ�WKH�IXWXUH���7KH�LQVXUHU�ZLOO�OLNHO\�KDYH�WKLV�
LQIRUPDWLRQ��VR�WKHUH�LV�QR�UHDVRQ�IRU�\RX�WR�JR�LQWR�WKH�QHJRWLDWLRQV�XQSUHSDUHG��
6RPH�ODZ\HUV�OLNH�WR�GR�WKHLU�RZQ�GLVFRXQW�FDOFXODWLRQV��XVLQJ�VWDQGDUG�DFWXDULDO�WDEOHV���
+RZHYHU��WKH�DPRXQW�RI�PRQH\�WKDW�ZRXOG�EH�UHTXLUHG�WR�IXQG�\RXU�FOLHQW¶V�IXWXUH�EHQHILW�
SD\PHQWV�LV�RIWHQ�OHVV�WKDQ�WKH�ILJXUHV�WKDW�RQH�ZRXOG�DUULYH�DW�XVLQJ�WKH�DFWXDULDO�WDEOHV���6LQFH�
WKH�LQVXUHU�LV�XQGHU�QR�REOLJDWLRQ�WR�SURYLGH�D�OXPS�VXP�SD\PHQW�IRU�DOO�IXWXUH�EHQHILWV��XQOLNH�D�
WRUW�FODLP���WKH\�ZLOO�OLNHO\�ZDQW�WR�OXPS�RXW�EDVHG�RQ�WKH�DFWXDO�FRVW�RI�WKH�VWUXFWXUH��QRW�EDVHG�
RQ�WKH�SUHVHQW�YDOXH�FDOFXODWLRQV���%H�DZDUH�WKDW�\RX�DQG�WKH�LQVXUHU�PD\�DJUHH�LQ�SULQFLSDO�RQ�DOO�
RI�\RXU�FOLHQW¶V�IXWXUH�QHHGV��DQG�VWLOO�EH�IDU�DSDUW�DW�WKH�HQG�RI�WKH�GD\�LI�\RX�DUH�XVLQJ�GLIIHUHQW�
PHWKRGV�WR�DUULYH�DW�WKH�ILQDO�QXPEHUV��



7KHUH�DUH�D�QXPEHU�RI�RWKHU�UHSRUWV�WKDW�\RX�PLJKW�ZDQW�WR�FRQVLGHU�RQ�D�FDVH�E\�FDVH�EDVLV�
�KRXVLQJ��DWWHQGDQW�FDUH��HWF����EXW�DWWHQWLRQ�WR�WKH�6FKHGXOH��WKH�)�&�&��UHSRUW�DQG�WKH�DFWXDULDO�RU�
VWUXFWXUH�GRFXPHQWV�VKRXOG�JLYH�\RX�D�VXIILFLHQW�IRXQGDWLRQ�LQ�PRVW�FDVHV��
�
.((3,1*�7+(0�6(77/('�±�7KH�6HWWOHPHQW�5HJXODWLRQ�
7KH�³6HWWOHPHQW�5HJXODWLRQ´�������2QWDULR�5HJXODWLRQ�����DV�DPHQGHG�E\�2QWDULR�5HJXODWLRQ�
��������KDV�JRYHUQHG�WKH�VHWWOHPHQW�RI�DFFLGHQW�EHQHILW�FODLPV�IRU�PRUH�WKDQ�VHYHQ�\HDUV���8QWLO�
UHODWLYHO\�UHFHQWO\��DOO�RI�WKH�MXULVSUXGHQFH�XQGHU������FDPH�IURP�DUELWUDWRUV�DW�WKH�)LQDQFLDO�
6HUYLFHV�&RPPLVVLRQ�RI�2QWDULR��³)6&2´����7KH�DUELWUDWRUV�JHQHUDOO\�JDYH������D�EURDG�DQG�
OLEHUDO�LQWHUSUHWDWLRQ��RIWHQ�SHUPLWWLQJ�LQVXUHG�SHUVRQV�WR�UHVFLQG�VHWWOHPHQWV�HQWHUHG�LQWR�ZLWK�
LQVXUDQFH�FRPSDQLHV��
$V�IDU�DV�ZH�FDQ�WHOO��LW�WRRN�IRXU�\HDUV�IRU�D�FRQVLGHUDWLRQ�RI������WR�FRPH�EHIRUH�WKH�2QWDULR�
&RXUWV���+RZHYHU��VLQFH�ODWH�������WKH�&RXUWV�KDYH�EHHQ�FDOOHG�XSRQ�WR�LQWHUSUHW�WKH�6HWWOHPHQW�
5HJXODWLRQ�RQ�PRUH�WKDQ�WHQ�RFFDVLRQV��DQG�FRXQWLQJ����$W�ILUVW��WKH�UHVXOWV�ZHUH�FRQIOLFWLQJ�DQG�
VRPHZKDW�XQVDWLVI\LQJ��EXW�WKH�&RXUWV�QRZ�VHHP�WR�EH�PRYLQJ�LQ�WKH�GLUHFWLRQ�WDNHQ�RULJLQDOO\�
E\�)6&2�DUELWUDWRUV���7KLV�SDSHU�ZLOO�DWWHPSW�WR�EULQJ�WKH�UHDGHU�XS�WR�GDWH�RQ�WKH�VWDWH�RI�WKH�
ODZ�RQ�WKH�6HWWOHPHQW�5HJXODWLRQ�LQ�WKH�2QWDULR�&RXUWV��
7KH�DFWXDO�WH[W�RI������KDV�EHHQ�DSSHQGHG�WR�WKLV�SDSHU���7R�VXPPDUL]H��ZKHQ�D�VHWWOHPHQW�RI�
VWDWXWRU\�DFFLGHQW�EHQHILWV�LV�SURSRVHG��WKH�LQVXUHU�PXVW�SURYLGH�D�GHVFULSWLRQ�RI�WKH�EHQHILWV�
DYDLODEOH��D�GHVFULSWLRQ�RI�WKH�LPSDFW�RI�WKH�VHWWOHPHQW��L�H��D�UHVWULFWLRQ�RQ�WKH�ULJKW�WR�OLWLJDWH��
DUELWUDWH��HWF����D�VWDWHPHQW�WKDW�WKH�LQVXUHG�UHWDLQV�WKH�ULJKW�WR�UHVFLQG�WKH�VHWWOHPHQW�ZLWKLQ���
EXVLQHVV�GD\V��WKH�³FRROLQJ�RII�SHULRG´��DQG�D�VWDWHPHQW�DGYLVLQJ�WKH�SHUVRQ�WR�FRQVLGHU�VHHNLQJ�



LQGHSHQGHQW�OHJDO��ILQDQFLDO�DQG�PHGLFDO�DGYLFH���)LQDOO\��ZKHUH�WKH�VHWWOHPHQW�SURYLGHV�IRU�D�
OXPS�VXP�SD\PHQW�IRU�D�EHQHILW�WKDW�LV�QRW�D�OXPS�VXP�EHQHILW��LQ�RWKHU�ZRUGV��OXPSLQJ�RXW�D�
IXWXUH�REOLJDWLRQ�WR�SD\���WKH�LQVXUHU�PXVW�SURYLGH�DQ�HVWLPDWH�RI�WKH�FRPPXWHG�YDOXH�RI�WKH�
EHQHILW�DQG�DQ�H[SODQDWLRQ�RI�KRZ�WKH�LQVXUHU�GHWHUPLQHG�WKH�FRPPXWHG�YDOXH���,I�WKH�LQVXUHU�
IDLOV�WR�JLYH�WKH�LQVXUHG�D�VHWWOHPHQW�GRFXPHQW�FRQWDLQLQJ�DOO�RI�WKLV�LQIRUPDWLRQ��WKH�LQVXUHG�FDQ�
UHVFLQG�WKH�VHWWOHPHQW�DW�DQ\�WLPH��
*HQHUDOO\�VSHDNLQJ��RXU�&RXUWV�OLNH�VHWWOHPHQWV���7KH�LGHD�WKDW�D�SHUVRQ�FDQ�UHVFLQG�DQ�LQIRUPHG�
VHWWOHPHQW�WKDW�KDV�EHHQ�YROXQWDULO\�HQWHUHG�LQWR�GRHV�QRW�VLW�ZHOO�ZLWKLQ�D�V\VWHP�WKDW�
HQFRXUDJHV�VHWWOHPHQWV�DW�HYHU\�SRVVLEOH�WXUQ���&RQWUDFW�ODZ�LV�IRXQGHG�RQ�WKH�SULQFLSOHV�RI�
³RIIHU�DQG�DFFHSWDQFH´���5XOH����LV�IRXQGHG�RQ�WKH�VDPH�SULQFLSOHV���&RXQVHO�LQ�WKLV�ILHOG�
SUHVXPHG�WKDW�WKH�&RXUWV�PLJKW�KDYH�D�KDUG�WLPH�ZLWK�WKH�LGHD�RI�³RIIHU��DFFHSWDQFH�DQG�
UHVFLVVLRQ´���7KH\�ZHUH�ULJKW��
3UH�2SRNX�
:KHQ�WKLV�LVVXH�ILUVW�FDPH�EHIRUH�WKH�&RXUW��ZDUQLQJ�EHOOV�VRXQGHG���7KH�IDFWV�RI�&RUGRYD�Y��
$OOVWDWH�,QVXUDQFH�&R��RI�&DQDGD������������2�5����G�������DUH�VWUDLJKWIRUZDUG���$�FODLP�IRU�
DFFLGHQW�EHQHILWV�ZDV�VHWWOHG���7KH�LQVXUHU�SURYLGHG�WKH�VHWWOHPHQW�GRFXPHQWV��ZKLFK�GLG�QRW�
LQFOXGH�D�³VWDWHPHQW�RI�WKH�UHVWULFWLRQV�FRQWDLQHG�LQ�WKH�VHWWOHPHQW�RQ�WKH�LQVXUHG�SHUVRQ¶V�ULJKW�
WR�PHGLDWH��OLWLJDWH��DUELWUDWH��DSSHDO�RU�DSSO\�WR�YDU\�DQ�RUGHU´�����������SDUDJUDSK������7KH�
LQVXUHG�SHUVRQ�ODWHU�DWWHPSWHG�WR�UHVFLQG�WKH�VHWWOHPHQW��EDVHG�LQ�SDUW�RQ�WKH�IDLOXUH�RI�WKH�
LQVXUHU�WR�SURYLGH�WKLV�VWDWHPHQW�LQ�WKH�VHWWOHPHQW�GRFXPHQWV���-XVWLFH�6RPHUV�FRQFOXGHG�WKDW�KH�
ZDV��³XQDEOH�WR�JLYH�HIIHFW�WR�WKH�VHWWOHPHQW�DSSDUHQWO\�DUULYHG�DW���,�PD\�VD\�,�GR�VR�ZLWK�VRPH�
UHOXFWDQFH��EXW�,�KDYH�FRQFOXGHG�WKDW�D�VWDWXWRU\�SURFHGXUH�PXVW�EH�IROORZHG�LQ�RUGHU�IRU�WKH�



VHWWOHPHQW�WR�EH�ELQGLQJ´��DW�S���������<RX�PLJKW�VXUPLVH�WKDW�-XVWLFH�6RPHUV�ZDV�UHOXFWDQW�WR�
HQIRUFH�WKH�FOHDU�WHUPV�RI�WKH�VWDWXWRU\�SURFHGXUH�GXH�WR�D�SUHIHUHQFH�WR�HQFRXUDJH�ILQDO�
VHWWOHPHQWV���7KLV�JHQHUDO�SUHIHUHQFH�ZDV�DOVR�UHYHDOHG�LQ�VHYHUDO�RI�WKH�IROORZLQJ�FDVHV��
2SRNX�
7KH�PDLQ�H[FHSWLRQ�WR�WKLV�MXGLFLDO�SUHIHUHQFH�ZDV�IRXQG�LQ�2SRNX�Y��3DO�����������2�5����G��
����DIIG����2�5����G������&�$�����7KLV�FDVH�LQYROYHG�D�TXDGULSOHJLF�\RXQJ�PDQ��ZKRVH�ODZ\HU�
DWWHPSWHG�WR�VHWWOH�ERWK�KLV�WRUW�FODLP�DQG�KLV�FODLP�IRU�DFFLGHQW�EHQHILWV�IRU�D�OXPS�VXP�
�DSSUR[LPDWHO\�������PLOOLRQ����7KH�VHWWOHPHQW�GRFXPHQWV�LQFOXGHG�ZKDW�SXUSRUWHG�WR�EH�D�
³FRPPXWHG�YDOXH´�VWDWHPHQW��EXW�ZDV�LQ�IDFW�RQO\�D�GHVFULSWLRQ�RI�WKH�YDULRXV�PD[LPXP�
LQVXUDQFH�OLPLWV�DYDLODEOH�XQGHU�HDFK�KHDGLQJ���$IWHU�ZH�ZHUH�UHWDLQHG��ZH�UHVFLQGHG�WKH�
³VHWWOHPHQW´�DQG�DUJXHG�WKDW�WKH�GHVFULSWLRQ�SURYLGHG�E\�WKH�LQVXUHU�GLG�QRW�FRPSO\�ZLWK�WKH�
6HWWOHPHQW�5HJXODWLRQ���-XVWLFH�6SLHJHO�IRXQG�WKDW��LQ�RUGHU�WR�FRPSO\�ZLWK�WKH�FRPPXWHG�YDOXH�
UHTXLUHPHQW�RI���������SDUDJUDSK����WKH�LQVXUHU�VKRXOG�KDYH�SURYLGHG��
D�� 0U��2SRNX¶V�OLIH�H[SHFWDQF\��
E�� WKH�DSSURSULDWH�GLVFRXQW�UDWH�LQ�UHVSHFW�RI�HDFK�RI�WKH�SHULRGLF�EHQHILWV��
F�� WKH�LQVXUHU¶V�DVVXPSWLRQV�FRQFHUQLQJ�WKH�UDWH�DW�ZKLFK�WKH�PHG�UHKDE�EHQHILWV�ZRXOG�EH�SDLG�

RYHU�WKH�FRXUVH�RI�0U��2SRNX¶V�OLIH��DQG�
G�� WKH�LQVXUHU¶V�DVVXPSWLRQV�FRQFHUQLQJ�WKH�UDWH�DW�ZKLFK�WKH�DWWHQGDQW�FDUH�EHQHILWV�ZRXOG�EH�

SDLG�RYHU�WKH�FRXUVH�RI�0U��2SRNX¶V�OLIH��DW�S��������
-XVWLFH�6SLHJHO�KHOG�WKDW��VLQFH�WKH�LQVXUHU�GLG�QRW�FRPSO\�ZLWK�WKH�6HWWOHPHQW�5HJXODWLRQ��0U��
2SRNX�ZDV�HQWLWOHG�WR�UHVFLQG�WKH�VHWWOHPHQW���6LQFH�WKH�VDPH�LQVXUHU�SXUSRUWHG�WR�VHWWOH�WKH�WRUW�



FODLP�DQG�DFFLGHQW�EHQHILWV�FODLP�LQ�WKH�RQH�OXPS�VXP��WKH�VDPH�LQVXUHU�KDG�UHVSRQVLELOLW\�IRU�
ERWK�FODLPV���WKH�WRUW�VHWWOHPHQW�ZDV�VHW�DVLGH�DV�ZHOO��
2Q�DSSHDO��WKH�&RXUW�RI�$SSHDO�DIILUPHG�-XVWLFH�6SLHJHO¶V�GHFLVLRQ���7KH�&RXUW�GLG�FRPPHQW�WKDW�
DQ�LQVXUHU�LV�QRW�UHTXLUHG�WR�UHVLVW�VHWWOHPHQW�XQWLO�DOO�SRVVLEOH�LQIRUPDWLRQ�LV�DYDLODEOH�WR�DVVLVW�
WKHP�LQ�WKH�FRPPXWHG�YDOXH�FDOFXODWLRQV���6R�ORQJ�DV�WKH�LQVXUHU�PDNHV�DQ�DVVHVVPHQW�LQ�JRRG�
IDLWK��HPSKDVLV�DGGHG��EDVHG�RQ�WKH�LQIRUPDWLRQ�DYDLODEOH�WR�LW��DQG�SURYLGHV�WKH�IDFWXDO�
DVVXPSWLRQV�UHOLHG�RQ�WR�FDOFXODWH�WKH�FRPPXWHG�YDOXH��WKH�LQVXUHU�ZLOO�KDYH�FRPSOLHG�ZLWK�WKH�
6HWWOHPHQW�5HJXODWLRQ��
)ROORZLQJ�2SRNX��WKHUH�ZDV�D�UHDO�IHDU�LQ�WKH�LQVXUDQFH�LQGXVWU\�WKDW�PRVW�RI�WKH�DSSUR[LPDWHO\�
�������VHWWOHPHQWV��WKH�QXPEHU�VXJJHVWHG�LQ�WKH�DIILGDYLW�PDWHULDO�LQ�2SRNX��WKDW�KDG�EHHQ�
HQWHUHG�LQWR�ZHUH�QRZ�YRLGDEOH���,W�LV�FRPPRQ�NQRZOHGJH�WKDW�LQVXUHUV�URXWLQHO\�SURYLGHG�WKH�
VDPH�W\SH�RI�LQVXIILFLHQW�FRPPXWHG�YDOXH�FDOFXODWLRQV�LQ�WKHLU�VHWWOHPHQW�GRFXPHQWV�WKDW�ZHUH�DW�
LVVXH�LQ�2SRNX���$W�D�PLQLPXP��WKH�GHFLVLRQ�PDGH�IRU�D�ORW�RI�XQHDV\�DFWXDULHV�DQG�LQVXUDQFH�
FRPSDQ\�H[HFXWLYHV��
3RVW�2SRNX�
$FWXDULHV�DQG�LQVXUDQFH�FODLPV�KDQGOHUV¶�FRQFHUQV�ZHUH�VRPHZKDW�HDVHG�IROORZLQJ�WKH�FDVH�RI�
&DWDQLD�Y��6FRWWLVK�	�<RUN�,QVXUDQFH�&R���>����@�2�-��1R���������,Q�WKLV�FDVH��WKH�VHWWOHPHQW�
LQYROYHG�D�OXPS�VXP�SD\PHQW�RI�������������0V��&DWDQLD�DWWHPSWHG�WR�UHVFLQG�WKH�VHWWOHPHQW��
EDVHG�RQ�WKH�2SRNX�GHFLVLRQ�DQG�WKH�IDFW�WKDW�WKHUH�ZDV�QR�FRPPXWHG�YDOXH�FDOFXODWLRQ�SURYLGHG�
LQ�WKH�VHWWOHPHQW�GRFXPHQWV���7KH�VHWWOHPHQW�ZDV�QRW�UHDOO\�D�OXPS�VXP�SD\PHQW�LQWHQGHG�WR�
FRYHU�D�OLIHWLPH�RI�EHQHILWV���,QVWHDG��LW�ZDV�D�SD\PHQW�RI�SDVW�LQFRPH�UHSODFHPHQW�EHQHILWV�IRU�D�
SHULRG�RI�VL[�PRQWKV��������������SOXV�SD\PHQW�IRU�VRPH�OLPLWHG�SV\FKRORJLFDO�WUHDWPHQW�



������������DQG�VRPH�PHGLFDO�UHSRUWV�������������-XVWLFH�'DPEURW�GLG�QRW�WDNH�DQ\�LVVXH�ZLWK�
WKH�DSSURDFK�LQ�2SRNX��EXW�IRXQG�WKDW�LW�KDG�QR�PHDQLQJIXO�DSSOLFDWLRQ�WR�WKLV�SDUWLFXODU�FDVH���,W�
ZDV�IRXQG�WKDW�0V��&DWDQLD¶V�OLIH�H[SHFWDQF\��WKH�DSSURSULDWH�GLVFRXQW�UDWH��HWF��ZHUH�WRWDOO\�
LUUHOHYDQW�WR�WKH�VHWWOHPHQW�DW�LVVXH���$V�D�UHVXOW��WKH�VHWWOHPHQW�ZDV�XSKHOG���:HUH�WKH�FRXUWV�QRZ�
GLVWLQJXLVKLQJ�EHWZHHQ�D�������PLOOLRQ�VHWWOHPHQW�WKDW�FRXOG�EH�UHVFLQGHG�DQG�D�����������
VHWWOHPHQW�WKDW�FRXOG�QRW�EH�UHVFLQGHG"�
)RUWXQDWHO\��WKH�GHFLVLRQ�LQ�&DWDQLD�ZDV�DSSHDOHG��DQG�WKH�&RXUW�RI�$SSHDO�KDV�QRZ�VHW�WKH�
UHFRUG�VWUDLJKW��'RFNHW�&�������)HEUXDU\�������������7KH�&RXUW�TXRWHG�H[WHQVLYHO\�IURP�2SRNX�
DQG�FRQFOXGHG�WKDW�WKH�LQVXUHU�LQ�&DWDQLD�KDG�PDGH�QR�HIIRUW�ZKDWVRHYHU�WR�SURYLGH�PXFK�RI�WKH�
LQIRUPDWLRQ�UHTXLUHG�E\�WKH�6HWWOHPHQW�5HJXODWLRQ���1HLWKHU�WKH�DPRXQW�RI�WKH�VHWWOHPHQW��QRU�WKH�
IDFW�WKDW�WKH�VHWWOHPHQW�GLG�QRW�SURYLGH�IRU�D�OXPS�VXP�WR�FRYHU�D�OLIHWLPH�RI�H[SHQVHV��SUHFOXGHG�
WKH�LQVXUHU�IURP�KDYLQJ�WR�FRPSO\�ZLWK�WKH�6HWWOHPHQW�5HJXODWLRQ���7KH�&RXUW�GLG�PDNH�DQ�
LQWHUHVWLQJ�FRPPHQW�LQ�WKLV�FDVH�DERXW�WKH�PDWHULDOLW\�LVVXH���7KH�LQVXUHU�DUJXHG�WKDW�WKH�IDLOXUH�
WR�SURYLGH�WKH�LQIRUPDWLRQ�KDG�QR�EHDULQJ�RQ�WKH�SODLQWLII¶V�GHFLVLRQ�WR�HQWHU�LQWR�WKH�VHWWOHPHQW���
7KH�&RXUW�FRQFOXGHG�WKDW��³7KLV��KRZHYHU��LV�QRW�WKH�WHVW�LQ�D�FDVH�VXFK�DV�WKLV�ZKHUH�WKHUH�KDV�
QRW�EHHQ�HYHQ�PLQLPDO�FRPSOLDQFH�ZLWK�WKH�UHJXODWLRQ���,W�FRXOG�EH�D�IDFWRU�WR�WDNH�LQWR�DFFRXQW�
LQ�D�FDVH�ZKHUH�WKHUH�LV�VRPH�GHJUHH�RI�FRPSOLDQFH��´��,W�UHPDLQV�WR�EH�VHHQ�KRZ�WKH�PDWHULDOLW\�
DUJXPHQW�ZLOO�SOD\�RXW�LQ�D�FDVH�ZKHUH�WKHUH�KDV�EHHQ�PLQLPDO�FRPSOLDQFH�ZLWK�WKH�6HWWOHPHQW�
5HJXODWLRQ�E\�WKH�LQVXUHU����
)ROORZLQJ�2SRNX��VRPH�LQVXUHUV�ZHUH�DVNLQJ�3ODLQWLII¶V�FRXQVHO�WR�SUHSDUH�WKH�VHWWOHPHQW�
GRFXPHQWV��LQ�WKH�KRSH�WKDW�WKLV�PLJKW�SUHFOXGH�WKH�LQMXUHG�SHUVRQ�IURP�ODWHU�FODLPLQJ�WKDW�WKH�
GRFXPHQWV�GLG�QRW�FRPSO\�ZLWK�WKH�6HWWOHPHQW�5HJXODWLRQ���7KH�&RXUW�RI�$SSHDO�KDV�DSSDUHQWO\�



SXW�DQ�HQG�WR�WKLV�DUJXPHQW��LQ�FRPPHQWLQJ�WKDW��³«LW�LV�HQWLUHO\�ZLWKLQ�WKH�KDQGV�RI�WKH�
LQVXUDQFH�FRPSDQLHV�WR�VHH�WKDW�WKHUH�LV�FRPSOLDQFH�ZLWK��WKH�6HWWOHPHQW�5HJXODWLRQ�´��
:KHUH�WKH�VHWWOHPHQW�GRFXPHQWV�DUH�QRW�GHIHFWLYH��WKH�3ODLQWLII�VWLOO�KDV�WKH�XQLODWHUDO�ULJKW�WR�
UHVFLQG�WKH�VHWWOHPHQW�ZLWKLQ�WKH���GD\�FRROLQJ�RII�SHULRG�������������7KLV�FRROLQJ�RII�SHULRG�ZDV�
WKH�VXEMHFW�PDWWHU�LQ�%LUMDVLQJK�Y��&RVHFR�,QVXUDQFH�&R���>����@�2�-��1R���������,Q�WKLV�FDVH��WKH�
VHWWOHPHQW�ZDV�DJUHHG�WR�EHWZHHQ�FRXQVHO��ZLWK�LQVWUXFWLRQV�IURP�WKHLU�FOLHQWV���7KH�VHWWOHPHQW�
GRFXPHQWV��ZKLFK�ZHUH�QRW�DOOHJHG�WR�EH�GHIHFWLYH�LQ�DQ\�ZD\��ZHUH�VHQW�WR�3ODLQWLII¶V�FRXQVHO���
0V��%LUMDVLQJK�QHYHU�DFWXDOO\�VDZ�WKH�GRFXPHQWV��DQG�ZKHQ�VKH�GLVFRYHUHG��VRPH�PRQWKV�ODWHU��
WKDW�VKH�ZRXOG�UHTXLUH�IXUWKHU�VXUJHU\��VKH�LQVWUXFWHG�KHU�ODZ\HU�WR�DWWHPSW�WR�UHVFLQG�WKH�
VHWWOHPHQW���7KLV�UHVFLVVLRQ�ZDV�EDVHG�RQ�D�OLQH�RI�)6&2�GHFLVLRQV�KROGLQJ�WKDW��XQWLO�WKH�LQVXUHG�
LV�SK\VLFDOO\�³JLYHQ´�WKH�VHWWOHPHQW�GRFXPHQWV��DV�UHTXLUHG�E\����������WKH���GD\�FRROLQJ�RII�
SHULRG�GRHV�QRW�EHJLQ�WR�UXQ���-XVWLFH�1RUGKHLPHU�UHIXVHG�WR�IROORZ�WKH�OLQH�RI�FDVHV�IURP�)6&2�
DQG�DV�D�UHVXOW�UHIXVHG�WR�VHW�DVLGH�WKH�VHWWOHPHQW���7KH�)6&2�FDVHV�ZHUH�EDVHG�RQ�WKH�UHDVRQLQJ�
WKDW��WR�JLYH�PHDQLQJ�WR�WKH���GD\�FRROLQJ�RII�SHULRG��WKH�LQVXUHG�PXVW�DFWXDOO\�JHW�WKH�VHWWOHPHQW�
GRFXPHQWV�DQG�WKHQ�FRQVLGHU�KLV�RU�KHU�RSWLRQV�IRU�WZR�GD\V���-XVWLFH�1RUGKHLPHU�LQVWHDG�UHOLHG�
XSRQ�WKH�ODZ�RI�DJHQF\��KROGLQJ�WKDW�³FRPPXQLFDWLRQ�RI�D�PDWWHU�WR�WKH�VROLFLWRU�LV��LQ�HIIHFW��
FRPPXQLFDWLRQ�RI�WKDW�PDWWHU�WR�WKH�FOLHQW´��DW�SDU��������8QGHUO\LQJ�WKLV�GHFLVLRQ�LV�-XVWLFH�
1RUGKHLPHU¶V�FRQFOXVLRQ�WKDW�WKH�6HWWOHPHQW�5HJXODWLRQ�ZDV�HQDFWHG�WR�DGGUHVV��³VLWXDWLRQV�
ZKHUH�XQUHSUHVHQWHG�LQVXUHGV�ZHUH�DJUHHLQJ�WR�TXLFN�VHWWOHPHQWV�RIIHUHG�E\�LQVXUHUV´�DW�SDU��������
,W�VKRXOG�EH�QRWHG�WKDW������LV�VLOHQW�RQ�WKH�LVVXHV�RI�OHJDO�UHSUHVHQWDWLRQ�DQG�WKH�VSHHG�RI�WKH�
VHWWOHPHQW���,Q�IDFW��WKLV�VDPH�DUJXPHQW�ZDV�UDLVHG�E\�WKH�'HIHQGDQWV�LQ�2SRNX��EHIRUH�WKH�&RXUW�
RI�$SSHDO��ZLWKRXW�VXFFHVV���,Q�DQ\�HYHQW��DV�WKH�ODZ�QRZ�VWDQGV��WKH���GD\�FRROLQJ�RII�SHULRG�



EHJLQV�WR�UXQ�ZKHQ�WKH�LQVXUHG¶V�ODZ\HU�UHFHLYHV�WKH�VHWWOHPHQW�GRFXPHQWV���$�VXJJHVWLRQ�WR�
3ODLQWLII¶V�FRXQVHO��HLWKHU�VHH�\RXU�FOLHQW�YHU\�TXLFNO\��RU�LI�\RX�FKRRVH�WR�UHVFLQG��XVH�)6&2�
DUELWUDWLRQ�UDWKHU�WKDQ�WKH�FRXUWV�DV�D�PHWKRG�RI�GLVSXWH�UHVROXWLRQ��
:KDW�KDSSHQV�WR�WKH�VHWWOHPHQW�IXQGV�ZKHQ�DQ�LQVXUHG�DWWHPSWV�WR�UHVFLQG�D�VHWWOHPHQW"��7KH�
&RXUW�RI�$SSHDO�FRQFOXGHG�WKDW�WKH�IXQGV�DUH�LPPHGLDWHO\�RZLQJ�WR�WKH�LQVXUHU�LQ�WKH�FDVH�RI�
6WHSKDQ�Y��,QVXUDQFH�&RUSRUDWLRQ�RI�%ULWLVK�&ROXPELD������������2�5����G�������+RZHYHU��WKH�
&RXUW�GLG�QRW�PDNH�WKH�UHVFLVVLRQ�GHSHQGHQW�XSRQ�WKH�UHWXUQ�RI�WKH�VHWWOHPHQW�IXQGV��DV�KDG�EHHQ�
VXJJHVWHG�E\�WKH�LQVXUHU���3UHVXPDEO\�WKH�LVVXH�ZRXOG�EH�GHDOW�ZLWK�E\�D�FODLP�IRU�VHW�RII��RU�DQ�
DFWLRQ�IRU�UHSD\PHQW��DIWHU�WKH�VHWWOHPHQW�LV�UHVFLQGHG��
7KH�LVVXH�WKDW�VHHPV�WR�EH�WKH�PRVW�FRQWURYHUVLDO�LQ�WKH�&RXUWV�LV�WKH�LQWHUSOD\�EHWZHHQ������DQG�
5XOH������%RWK�WKH�WULDO�OHYHO�GHFLVLRQV�LQ�.LEDOLDQ�Y��:HOOLQJWRQ�,QVXUDQFH�&R���>����@�2�-��1R��
������UHYG����2�5����G������'LY��&W����DQG�-LPHQH]�Y��0DUNHO�,QVXUDQFH�&R��RI�&DQDGD���������
���2�5����G�������FRQFOXGH�WKDW��³V������DQG�5XOH����FDQQRW�ZRUN�LQ�WDQGHP´��.LEDOLDQ��>����@�
2�-��1R�������DW�SDU�������,Q�.LEDOLDQ��DQ�RIIHU�ZDV�PDGH�DQG�DFFHSWHG�SXUVXDQW�WR�5XOH������
%HIRUH�WKH�LQVXUHU¶V�ODZ\HU�VHQW�DQ\�RI�WKH�VHWWOHPHQW�GRFXPHQWV�UHTXLUHG�E\�������WKH�LQVXUHG¶V�
FRXQVHO�UHVFLQGHG�WKH�VHWWOHPHQW���-XVWLFH�-HQQLQJV��LQ�UHIXVLQJ�WR�SHUPLW�WKH�3ODLQWLII�WR�UHVFLQG�
WKH�VHWWOHPHQW��IRXQG�WKDW��³WKH�SODLQWLII�E\�FKRRVLQJ�WR�SURFHHG�XQGHU�5XOH����KDG�ZDLYHG�WKH�
SURYLVLRQV�RI�WKH�,QVXUDQFH�$FW´��DW�SDU��������+LV�+RQRXU�IXUWKHU�IRXQG�WKDW��WR�SHUPLW�D���GD\�
FRROLQJ�RII�SHULRG�DIWHU�WKH�DFFHSWDQFH�RI�D�VHWWOHPHQW��³LV�WR�PDNH�D�PRFNHU\�RI�WKH�5XOH����
SURFHGXUH´��DW�SDU������������
$OWKRXJK�WKH�GHFLVLRQ�LQ�.LEDOLDQ�ZDV�ODWHU�RYHUWXUQHG�RQ�DSSHDO��WKLV�OLQH�RI�UHDVRQLQJ�ZDV�
TXRWHG�ZLWK�DSSURYDO�LQ�-LPHQH]��LQ�RELWHU���7KDW�FDVH�LQYROYHG�D�FODLP�IRU�DFFLGHQW�EHQHILWV�WKDW�



ZDV�VHWWOHG�DW�D�)6&2�PHGLDWLRQ���7KH�QH[W�GD\��GXULQJ�WKH���GD\�FRROLQJ�RII�SHULRG��WKH�FOLHQWV�
LQIRUPHG�WKHLU�ODZ\HU�WKDW�WKH\�ZDQWHG�WR�UHVFLQG�WKH�VHWWOHPHQW���7KHLU�ODZ\HU�GLG�QRW�SURSHUO\�
DGYLVH�WKH�LQVXUDQFH�FRPSDQ\�RI�WKLV�IDFW�XQWLO�PRUH�WKDQ�RQH�PRQWK�ODWHU���-XVWLFH�&DPSEHOO�
IUDPHG�WKH�LVVXH�DV�IROORZV��³VKRXOG�WKH�UHPHGLDO�DVSHFW�RI�WKH�UHJXODWLRQ�EH�FRQVWUXHG�WR�SURWHFW�
DQG�EHQHILW�DQ�LQVXUHG�ZKHQ�D�VHWWOHPHQW�LV�DFFHSWHG�DQG�QRW�REMHFWHG�WR�E\�DQ�HUUDQW�VROLFLWRU´�
�DW�S���������3XW�WKDW�ZD\��LW�LV�QRW�GLIILFXOW�WR�SUHGLFW�WKDW�-XVWLFH�&DPSEHOO�GLG�QRW�KDYH�D�ORW�RI�
V\PSDWK\�IRU�WKH�3ODLQWLII¶V�SRVLWLRQ��DQG�WKHUHIRUH�UHIXVHG�WR�SHUPLW�WKHP�WR�UHVFLQG�WKH�
VHWWOHPHQW��
-XVWLFH�0DWORZ�FDPH�WR�WKH�RSSRVLWH�FRQFOXVLRQ�UHJDUGLQJ�5XOH����LQ�,JERNZH�Y��+%�*URXS�
,QVXUDQFH�0DQDJHPHQW�/WG���>����@�2�-��1R���������,Q�WKLV�FDVH��0U��,JERNZH��LQFLGHQWDOO\�
KLPVHOI�D�YHU\�H[SHULHQFHG�DFFLGHQW�EHQHILWV�LQVXUDQFH�DGMXVWHU��DQG�KLV�ODZ\HU�PDGH�DQ�RIIHU�WR�
VHWWOH�DOO�RI�KLV�FODLPV�IRU�DFFLGHQW�EHQHILWV�GLUHFWO\�WR�KLV�LQVXUDQFH�FRPSDQ\��LQFOXGLQJ�D�WHUP�
WKDW�FRVWV�ZHUH�WR�EH�DJUHHG�XSRQ���6KRUWO\�WKHUHDIWHU��WKH\�UHFHLYHG�D�UHSO\�IURP�FRXQVHO�IRU�WKH�
LQVXUHU��ZKR��RI�LQWHUHVW��LV�WKH�VDPH�LQVXUHU�IURP�ERWK�WKH�2SRNX�DQG�%LUMDVLQJK�FDVHV��LQ�D�
UHODWHG�EDG�IDLWK�DFWLRQ�SXUSRUWLQJ�WR�DFFHSW�WKH�RIIHU�RI�VHWWOHPHQW��DQG�WHOOLQJ�3ODLQWLII¶V�FRXQVHO�
WKDW�KH�ZRXOG�KDYH�WR�DVVHVV�KLV�FRVWV���3ODLQWLII¶V�FRXQVHO�UHVFLQGHG�WKH�VHWWOHPHQW���1R�
VHWWOHPHQW�GRFXPHQWV�KDG�EHHQ�GHOLYHUHG�E\�WKH�LQVXUHU���-XVWLFH�0DWORZ�H[SOLFLWO\�UHMHFWHG�WKH�
SUHYLRXV�FDVHV�DQG�KHOG�WKDW��HYHQ�LI�WKH�FDVH�ZDV�VHWWOHG�XQGHU�5XOH�����WKH�6HWWOHPHQW�
5HJXODWLRQ�VWLOO�DSSOLHG���0U��,JERNZH�WKHUHIRUH�KDG�WKH�EHQHILW�RI�WKH���GD\�FRROLQJ�RII�SHULRG��
ZKLFK�QHYHU�DFWXDOO\�EHJDQ�WR�UXQ�VLQFH�WKH�LQVXUHU�KDG�QHYHU�GHOLYHUHG�WKH�VHWWOHPHQW�
GRFXPHQWV��



,JERNZH�ZDV�UHIHUUHG�WR�ZLWK�DSSURYDO�E\�WKH�'LYLVLRQDO�&RXUW�LQ�WKH�DSSHDO�RI�.LEDOLDQ���
$OWKRXJK�WKH�&RXUW�DJUHHG�WKDW�WKH�6HWWOHPHQW�5HJXODWLRQ�³«FDXVHV�VRPH�LQWHUIHUHQFH�ZLWK�WKH�
SURYLVLRQV�LQ�WKH�5XOHV�UHODWLQJ�WR�VHWWOHPHQW´��WKH�&RXUW�FRQFOXGHG�WKDW�LW�VWLOO�DSSOLHV�WR�FDVHV�
ZKHUH�DQ�DFWLRQ�KDV�EHHQ�FRPPHQFHG���7KH�&RXUW�FRPPHQWHG�WKDW��KDG�WKH�LQVXUHU�GHOLYHUHG�WKH�
SURSHU�VHWWOHPHQW�GRFXPHQWV�DW�WKH�WLPH�RI�DFFHSWLQJ�WKH�LQVXUHG¶V�RIIHU��WKH�VHWWOHPHQW�ZRXOG�
KDYH�EHFRPH�FRPSOHWH�DIWHU�WKH�FRROLQJ�RII�SHULRG�KDG�H[SLUHG���6LQFH�QR�VXFK�GRFXPHQWV�ZHUH�
HYHU�VHQW�E\�WKH�LQVXUHU��WKH�LQVXUHG�ZDV�HQWLWOHG�WR�UHVFLQG�WKH�RIIHU�DQG�WKH�GHFLVLRQ�RI�-XVWLFH�
-HQQLQJV�ZDV�WKHUHIRUH�RYHUWXUQHG�E\�WKH�'LYLVLRQDO�&RXUW����
,JERNZH�LV�FXUUHQWO\�XQGHU�DSSHDO���7KLV�DUHD�FOHDUO\�UHTXLUHV�VRPH�FODULILFDWLRQ���.HHS�LQ�PLQG�
WKDW�ZKLOH�RXU�FRXUWV�PD\�IDYRXU�FDVHV�EHLQJ�VHWWOHG��LI�WKH�UXOHV�FDQ�EH�EHQW�WR�IRUFH�VHWWOHPHQW�
ZKHUH�LW�VHHPV�QRQH�ZDV�FOHDUO\�LQWHQGHG��WKLV�PD\�EULQJ�DERXW�WKH�RSSRVLWH�HIIHFW���,I�
GLVFXVVLRQV�RU�SURSRVDOV�DUH�LQWHUSUHWHG�WR�IRUFH�VHWWOHPHQWV��WKHQ�UHDO�VHWWOHPHQW�GLVFXVVLRQV�DQG�
QHJRWLDWLRQV�PD\�EH�DYRLGHG��WKHUHE\�LQKLELWLQJ�VHWWOHPHQWV�IURP�RFFXUULQJ���2QH�ZRXOG�KRSH�
WKDW�WKH�&RXUW�ZLOO�FRQVLGHU�WKH�RIWHQ�RYHUORRNHG�5XOH����VSHFLILFDOO\�5XOH���������SDUDJUDSK�����
ZKLFK�VWDWHV�WKDW��³7KHVH�UXOHV�DSSO\�WR�DOO�FLYLO�SURFHHGLQJV«VXEMHFW�WR�WKH�IROORZLQJ�
H[FHSWLRQV����«7KH\�GR�QRW�DSSO\�LI�D�VWDWXWH�SURYLGHV�IRU�D�GLIIHUHQW�SURFHGXUH�´��,Q�WKLV�FDVH��D�
VWDWXWH�FOHDUO\�SURYLGHV�IRU�D�GLIIHUHQW�SURFHGXUH���6HFWLRQ��������RI�WKH�,QVXUDQFH�$FW�DQG�WKH�
6HWWOHPHQW�5HJXODWLRQ�DSSHDU�WR�VXSHUFHGH�5XOH�����DQG�WKHUHIRUH�LQVXUHGV�VKRXOG�EH�DEOH�WR�
PDLQWDLQ�WKHLU�ULJKW�WR�WKH���GD\�FRROLQJ�RII�SHULRG��
�
�



7KH�6HWWOHPHQW�5HJXODWLRQ�ZLOO�FRQWLQXH�WR�SURYRNH�OLWLJDWLRQ�DQG�XQFHUWDLQW\��DQG�ZHOO�WKRXJKW�
RXW�DQG�LQIRUPHG�VHWWOHPHQWV�ZLOO�UHTXLUH�FDUHIXO�ZRUN�RQ�WKH�SDUW�RI�FRXQVHO��
�
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6HWWOHPHQWV�±�6WDWXWRU\�$FFLGHQW�%HQHILWV�
�2QWDULR�5HJXODWLRQ�����DV�DPHQGHG�E\�2QWDULR�5HJXODWLRQ�������������������,Q� WKLV� VHFWLRQ�� ³VHWWOHPHQW´� PHDQV� DQ� DJUHHPHQW� EHWZHHQ� DQ� LQVXUHU� DQG� DQ� LQVXUHG�SHUVRQ�WKDW�ILQDOO\�GLVSRVHV�RI�D�FODLP�RU�GLVSXWH�LQ�UHVSHFW�RI�WKH�LQVXUHG�SHUVRQ¶V�HQWLWOHPHQW�WR�RQH�RU�PRUH�EHQHILWV�XQGHU�WKH�6WDWXWRU\�$FFLGHQW�%HQHILWV�6FKHGXOH�������%HIRUH�D�VHWWOHPHQW�LV�HQWHUHG�LQWR�EHWZHHQ�DQ�LQVXUHU�DQG�DQ�LQVXUHG�SHUVRQ��WKH�LQVXUHU�VKDOO�JLYH�WKH�LQVXUHG�SHUVRQ�D�ZULWWHQ�QRWLFH�WKDW�FRQWDLQV�WKH�IROORZLQJ��� ���$� GHVFULSWLRQ� RI� WKH� EHQHILWV� WKDW�PD\� EH� DYDLODEOH� WR� WKH� LQVXUHG� SHUVRQ� XQGHU� WKH�6WDWXWRU\�$FFLGHQW�%HQHILWV�6FKHGXOH�DQG�DQ\�RWKHU�EHQHILWV� WKDW�PD\�EH�DYDLODEOH� WR�WKH�LQVXUHG�SHUVRQ�XQGHU�D�FRQWUDFW�RI�DXWRPRELOH�LQVXUDQFH��

���$�GHVFULSWLRQ�RI�WKH�LPSDFW�RI�WKH�VHWWOHPHQW�RQ�WKH�EHQHILWV�GHVFULEHG�XQGHU�SDUDJUDSK���� LQFOXGLQJ�D�VWDWHPHQW�RI� WKH�UHVWULFWLRQV�FRQWDLQHG�LQ� WKH�VHWWOHPHQW�RQ�WKH� LQVXUHG�SHUVRQ¶V� ULJKW� WR� PHGLDWH�� OLWLJDWH�� DUELWUDWH�� DSSHDO� RU� DSSO\� WR� YDU\� DQ� RUGHU� DV�SURYLGHG�LQ�VHFWLRQV�����WR�����RI�WKH�$FW��
���$� VWDWHPHQW� WKDW� WKH� LQVXUHG� SHUVRQ�PD\� UHVFLQG� WKH� VHWWOHPHQW�ZLWKLQ� WZR� EXVLQHVV�GD\V�DIWHU�WKH�VHWWOHPHQW�LV�HQWHUHG�LQWR�E\�GHOLYHULQJ�D�ZULWWHQ�QRWLFH�WR�WKH�LQVXUHU��
���$�VWDWHPHQW� WKDW� WKH� WD[�LPSOLFDWLRQV�RI� WKH�VHWWOHPHQW�PD\�EH�GLIIHUHQW� IURP�WKH� WD[�LPSOLFDWLRQV�RI�WKH�EHQHILWV�GHVFULEHG�XQGHU�SDUDJUDSK����
��� ,I�WKH�VHWWOHPHQW�SURYLGHV�IRU�WKH�SD\PHQW�RI�D�OXPS�VXP�LQ�DQ�DPRXQW�RIIHUHG�E\�WKH�LQVXUHU� DQG��ZLWK� UHVSHFW� WR�D�EHQHILW�XQGHU� WKH�6WDWXWRU\�$FFLGHQW�%HQHILWV�6FKHGXOH�WKDW� LV� QRW� D� OXPS� VXP� EHQHILW�� WKH� VHWWOHPHQW� FRQWDLQV� D� UHVWULFWLRQ� RQ� WKH� LQVXUHG�SHUVRQ¶V� ULJKW� WR� PHGLDWH�� OLWLJDWH�� DUELWUDWH�� DSSHDO� RU� DSSO\� WR� YDU\� DQ� RUGHU� DV�SURYLGHG�LQ�VHFWLRQV�����WR�����RI�WKH�$FW��D�VWDWHPHQW�RI�WKH�LQVXUHU¶V�HVWLPDWH�RI�WKH�FRPPXWHG�YDOXH�RI�WKH�EHQHILW�DQG�DQ�H[SODQDWLRQ�RI�KRZ�WKH�LQVXUHU�GHWHUPLQHG�WKH�FRPPXWHG�YDOXH��
���$� VWDWHPHQW� DGYLVLQJ� WKH� LQVXUHG� SHUVRQ� WR� FRQVLGHU� VHHNLQJ� LQGHSHQGHQW� OHJDO��ILQDQFLDO�DQG�PHGLFDO�DGYLFH�EHIRUH�HQWHULQJ�LQWR�WKH�VHWWOHPHQW�������$� VHWWOHPHQW� PD\� EH� UHVFLQGHG� E\� WKH� LQVXUHG� SHUVRQ�� ZLWKLQ� WZR� EXVLQHVV� GD\V� DIWHU� WKH�VHWWOHPHQW�LV�HQWHUHG�LQWR��E\�GHOLYHULQJ�D�ZULWWHQ�QRWLFH�WR�WKH�LQVXUHU�������,I� WKH� LQVXUHU� GLG� QRW� FRPSO\� ZLWK� VXEVHFWLRQ� ����� WKH� LQVXUHG� SHUVRQ� PD\� UHVFLQG� WKH�VHWWOHPHQW� DIWHU� WKH� SHULRG� PHQWLRQHG� LQ� VXEVHFWLRQ� ���� E\� GHOLYHULQJ� D� ZULWWHQ� QRWLFH� WR� WKH�LQVXUHU���



����$� UHVWULFWLRQ� RQ� DQ� LQVXUHG� SHUVRQ¶V� ULJKW� WR�PHGLDWH�� OLWLJDWH�� DUELWUDWH�� DSSHDO� RU� DSSO\� WR�YDU\�DQ�RUGHU�DV�SURYLGHG�LQ�VHFWLRQV�����WR�����RI�WKH�$FW�LV�QRW�YRLG�XQGHU�VXEVHFWLRQ��������RI�WKH�$FW�LI��� �D�� WKH�UHVWULFWLRQ�LV�FRQWDLQHG�LQ�D�VHWWOHPHQW��DQG���E��WKH�LQVXUHU�FRPSOLHG�ZLWK�VXEVHFWLRQ���������������
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