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)RU�PRVW�SHUVRQDO�LQMXU\�ODZ\HUV��WKH�WLWOH�RI�WKLV�SDSHU�LV�DQ�R[\PRURQ���
*HQHUDOO\��YHU\�OLWWOH�WKRXJKW��DQG�HYHQ�OHVV�FUHDWLYLW\��LV�SXW�LQWR�WKH�GUDIWLQJ�DQ�RIIHU�WR�
VHWWOH�SXUVXDQW�WR�5XOH������7KLV�LV�QRW�GXH�WR�WKH�RYHUDOO�ODFN�RI�FUHDWLYLW\�LQ�WKH�SHUVRQDO�
LQMXU\�EDU���,QVWHDG��WKLV�PXQGDQH�DSSURDFK�WR�5XOH����RIIHUV�VWHPV�IURP�D�MXGLFLDO�
UHOXFWDQFH�WR�FRQVLGHU�DQ\WKLQJ�HYHQ�YDJXHO\�FUHDWLYH�WR�EH�DQ�HIIHFWLYH�RIIHU�WR�VHWWOH�WKDW�
WULJJHUV�WKH�FRVW�FRQVHTXHQFHV�RI�WKH�5XOH���)RUWXQDWHO\��WKH�WLGH�LV�WXUQLQJ��

7KLV�SDSHU�VKRXOG�EH�UHDG�LQ�FRQMXQFWLRQ�ZLWK��RU�DV�D�VXSSOHPHQW�WR��WKH�SDSHUV�
GHOLYHUHG�RQ�WKLV�WRSLF�E\�'HUPRW�1RODQ��27/$�)DOO�&RQIHUHQFH�������DQG�%ULDQ�%DUULH�
�27/$�6SULQJ�&RQIHUHQFH���������$Q�DWWHPSW�ZLOO�EH�PDGH�WR�XSGDWH�WKH�FDVH�ODZ�LQ�WKLV�
DUHD�DQG�WR�SURYLGH�WKH�UHDGHU�ZLWK�VRPH�SUDFWLFDO�DGYLFH�DERXW�XVLQJ�FUHDWLYH�RIIHUV���,�
ZLOO�XVH�WKH�WHUP�³IRUPDO�RIIHU´�WR�GHVFULEH�DQ�RIIHU�PDGH�SXUVXDQW�WR�5XOH�������
:KHQ�GRHV�5XOH����DSSO\��ZKHWKHU�\RX�OLNH�LW�RU�QRW�"

2Q�RFFDVLRQ��ODZ\HUV�KDYH�DWWHPSWHG�WR�PDNH�IRUPDO�RIIHUV�RQO\�WR�KDYH�D�FRXUW�
GHFODUH�WKDW�5XOH����GLG�QRW�DSSO\���2Q�RWKHU�RFFDVLRQV��ODZ\HUV�KDYH�DWWHPSWHG�WR�PDNH�
DQ�³LQIRUPDO´�RIIHU�RQO\�WR�KDYH�D�FRXUW�GHFODUH�WKDW�WKH�RIIHU�ZDV�VXEMHFW�WR�5XOH������
7KH�IROORZLQJ�FDVHV�ZLOO�KHOS�WR�FODULI\�ZKHQ�5XOH����ZLOO�DSSO\�WR�DQ�RIIHU��

,Q�%RGHQKDPHU�Y��%RGHQKDPHU�����������2�5����G�������*HQ��'LY���+HUROG�-��
FRQFOXGHG�WKDW�DQ�RIIHU�PDGH�EHIRUH�WKH�FRPPHQFHPHQW�RI�WKH�OLWLJDWLRQ�LV�QRW�D�5XOH����



RIIHU���,Q�WKDW�FDVH��DQ�RIIHU�KDG�EHHQ�PDGH�DQG�UHMHFWHG�EHIRUH�D�GLYRUFH�SHWLWLRQ�ZDV�
ILOHG���'XULQJ�WKH�VXEVHTXHQW�OLWLJDWLRQ��WKH�SDUWLHV�PDGH�IRUPDO�RIIHUV�DQG�FRXQWHU�RIIHUV���
2QH�RI�WKH�SDUWLHV�WKHQ�DWWHPSWHG�WR�DFFHSW�WKH�SUH�OLWLJDWLRQ�RIIHU���8QGHU�WKH�FRPPRQ�
ODZ��DQ�RIIHU�LV�GHHPHG�WR�EH�ZLWKGUDZQ�LI�LW�LV�UHMHFWHG�RU�LI�D�FRXQWHU�RIIHU�LV�PDGH���2Q�
WKH�RWKHU�KDQG��D�5XOH����RIIHU�LV�QRW�QHFHVVDULO\�ZLWKGUDZQ�XQGHU�HLWKHU�RI�WKRVH�
FLUFXPVWDQFHV���+HUROG�-��IRXQG�WKDW�5XOH����RQO\�DSSOLHG�WR�RIIHUV�PDGH�GXULQJ�WKH�
FRXUVH�RI�OLWLJDWLRQ��DQG�WKHUHIRUH�WKH�SUH�OLWLJDWLRQ�RIIHU�ZDV�GHHPHG�WR�KDYH�EHHQ�
ZLWKGUDZQ�DW�WKH�WLPH�WKDW�LW�ZDV�UHMHFWHG��

(YHQ�ZKHUH�WKH�SDUWLHV�DWWHPSW�WR�H[SOLFLWO\� LPSRUW� WKH�FRQVHTXHQFHV�RI�5XOH����
LQWR� D� SUH�OLWLJDWLRQ� RIIHU�� WKH� FRXUW� KDV� KHOG� WKDW� VXFK� HIIRUWV� ZLOO� IDLO�� � ,Q� 6FDQORQ� Y��
6WDQGLVK� >����@�2�-��1R�������&�$���� WKH� ODZ\HU� IRU� WKH�SODLQWLII�PDGH�DQ�RIIHU��EHIRUH�
WKH�FRPPHQFHPHQW�RI�WKH�OLWLJDWLRQ��LQFOXGLQJ�WKH�IROORZLQJ�WHUP���³<RX�PD\�WUHDW�WKLV�DV�
DQ�RIIHU� WR�VHWWOH�SXUVXDQW� WR� WKH�SURYLVLRQV�RI�5XOH����RI� WKH�5XOHV�RI�&LYLO�3URFHGXUH�
HYHQ� WKRXJK�QR� OLWLJDWLRQ�KDV�EHHQ�FRPPHQFHG�´� �7KH�GHIHQGDQW�PDGH� D�FRXQWHU�RIIHU��
DQG� ODWHU� DWWHPSWHG� WR� DFFHSW� WKH� SODLQWLII¶V� RULJLQDO� RIIHU�� � 'HVSLWH� WKH� SODLQWLII¶V�
UHIHUHQFH� WR�5XOH� ���� WKH�&RXUW� RI�$SSHDO� KHOG� WKDW� WKH� RIIHU�ZDV� QRW� D�5XOH� ��� RIIHU���
6SHFLILFDOO\�� WKH� &RXUW� KHOG� WKDW�� EDVHG� RQ� WKH� FRPPRQ� ODZ�� WKH� RULJLQDO� RIIHU� ZDV�
ZLWKGUDZQ�ZKHQ� WKH� FRXQWHU�RIIHU�ZDV�PDGH�� DQG� WKDW�5XOH� ��������� �ZKLFK� VWLSXODWHV�
WKDW�WKH�RIIHU�LV�RSHQ�QRWZLWKVWDQGLQJ�D�FRXQWHU�RIIHU��GLG�QRW�DSSO\��

:KLOH� FUHDWLYLW\�FDQ�EH�XVHIXO� LQ�FUDIWLQJ� IRUPDO�RIIHUV�� LW� DSSHDUV� WKDW� HYHQ� WKH�
PRVW�FUHDWLYH� ODZ\HUV�ZLOO�QRW�EH�DEOH� WR�PDNH�SUH�OLWLJDWLRQ�RIIHUV� VXEMHFW� WR�5XOH������
2Q� WKH� RWKHU� KDQG�� ODZ\HUV�PXVW� EH� FDUHIXO� LQ� PDNLQJ� DQ\� ³LQIRUPDO´� RIIHUV� DIWHU� WKH�



FRPPHQFHPHQW� RI� WKH� OLWLJDWLRQ�� DV� D� FRXUW� PD\� GHHP� WKH� RIIHU� WR� EH� D� IRUPDO� RIIHU�
ZKHWKHU�\RX�OLNH�LW�RU�QRW����

,JERNZH� Y�� +%� *URXS� �������� ��� 2�5�� ��G�� ���� �&�$��� LQYROYHG� D� FODLP� IRU�
FHUWDLQ�DFFLGHQW�EHQHILWV� WKDW�KDG�EHHQ�UHIXVHG�E\� WKH� LQVXUHU�� �&RXQVHO� IRU� WKH�SODLQWLII�
PDGH�ZKDW� KH� WKRXJKW�ZDV� DQ� ³LQIRUPDO´� RIIHU� WR� VHWWOH� DOO� RI�0U�� ,JERNZH¶V� SDVW� DQG�
IXWXUH� FODLPV� IRU� DFFLGHQW� EHQHILWV� IRU� ³������������ SOXV� SDUW\� DQG� SDUW\� FRVWV´���
0U��,JERNZH¶V� HQWLWOHPHQW� WR� IXWXUH� EHQHILWV� ZDV� QRW�� VWULFWO\� VSHDNLQJ�� DW� LVVXH� LQ� WKH�
OLWLJDWLRQ�� � )XUWKHU�� WKH� RIIHU� ZDV� VHQW� WR� WKH� LQVXUDQFH� FRPSDQ\�� QRW� WR� WKH� ODZ\HU�
KDQGOLQJ�WKH�OLWLJDWLRQ���$SSDUHQWO\��WKH�SODLQWLII¶V�LQWHQWLRQ�ZDV�WKDW�WKH�TXDQWXP�RI�FRVWV�
ZRXOG�KDYH�WR�EH�DJUHHG�XSRQ�LI�WKH�LQVXUHU�ZLVKHG�WR�DFFHSW�WKH�RIIHU���1RWZLWKVWDQGLQJ�
WKHVH� IDFWV�� WKH�&RXUW� RI�$SSHDO� KHOG� WKDW� WKH� SODLQWLII� KDG�PDGH� D� IRUPDO� RIIHU� LQ� WKH�
OLWLJDWLRQ�DQG� WKDW� WKH�GHIHQGDQW�ZDV� WKHUHIRUH�HQWLWOHG� WR�DFFHSW� WKH�RIIHU�DQG�IRUFH� WKH�
SODLQWLII�WR�DVVHVV�KLV�FRVWV����

,Q� VKRUW�� 5XOH� ��� GRHV� QRW� DSSO\� EHIRUH� OLWLJDWLRQ�� DQG� LW� DOPRVW� DOZD\V� DSSOLHV�
RQFH�OLWLJDWLRQ�LV�FRPPHQFHG���,I�\RX�ZDQW�WR�PDNH�DQ�RIIHU�DQG�DYRLG�WKH�FRQVHTXHQFHV�
RI�5XOH� ��� GXULQJ� WKH� OLWLJDWLRQ�� WKHQ� \RX�PXVW� VD\� VR� FOHDUO\� DQG� XQHTXLYRFDOO\�� � )RU�
H[DPSOH��\RX�PD\�KDYH�D�SHUIHFWO\�JRRG�IRUPDO�RIIHU�RQ�WKH�WDEOH���<RXU�FOLHQW�WKHQ�JLYHV�
\RX�LQVWUXFWLRQV�WR�VHWWOH�IRU�VRPHWKLQJ�OHVV��EXW�RQO\�LI�WKH�GHIHQGDQW�ZLOO�SD\�³JHQHURXV�
FRVWV´� DQG� DJUHH� WR� D� VWUXFWXUH�� �<RX�ZDQW� WR� HQVXUH� WKDW� WKH� GHIHQGDQW� FDQQRW� VLPSO\�
DFFHSW�D�IXUWKHU�RIIHU�ZLWKRXW�DJUHHLQJ�XSRQ�DOO�RI� WKH� WHUPV��FRVWV��VWUXFWXUH��HWF����DQG�
\RX�DOVR�ZDQW�NHHS� \RXU� IRUPDO�RIIHU�RQ� WKH� WDEOH�GHVSLWH� VHUYLQJ�D� ³ORZHU´�RIIHU� �WKLV�
SUREOHP� LV� GLVFXVVHG� EHORZ��� � <RX� PXVW� PDNH� LW� FOHDU� WKDW� WKH� RIIHU� LV� 127� PDGH�
SXUVXDQW�WR�5XOH�����WKDW�LW�GRHV�QRW�UHSODFH�WKH�IRUPDO�RIIHU�DQG�WKDW�WKH�TXDQWXP�RI�FRVWV�



DQG�DOO�RI�WKH�VWUXFWXUH�GHWDLOV�PXVW�EH�DJUHHG�XSRQ�EHWZHHQ�WKH�SDUWLHV�EHIRUH�WKH�FDVH�LV�
FRQVLGHUHG�VHWWOHG��
,QFUHDVLQJ�DQG�GHFUHDVLQJ�RIIHUV

1RWZLWKVWDQGLQJ�WKH�SURYLVLRQV�RI�5XOH��������RIIHU�ZLWKGUDZQ�E\�ZULWWHQ�QRWLFH�
RI� ZLWKGUDZDO��� FRXUWV� KDYH� URXWLQHO\� KHOG� WKDW� WKH� PDNLQJ� RI� D� VXEVHTXHQW� RIIHU� FDQ�
LPSOLFLWO\�ZLWKGUDZ�D�SUHYLRXV�RIIHU���,W�LV�VXEPLWWHG�WKDW�WKLV�LQWHUSUHWDWLRQ�RI�WKH�5XOH�LV�
QRW�LQ�NHHSLQJ�ZLWK�HLWKHU�WKH�OHWWHU�RU�WKH�VSLULW�RI�5XOH������+RZHYHU��VLQFH�WKH�FDVH�ODZ�
KDV�EHHQ�DURXQG�IRU�VRPH�WLPH��RQH�PXVW�OLYH�E\�WKH�PRWWR�³RIIHURU�EHZDUH´��
� )URP�WKH�SHUVSHFWLYH�RI�WKH�SODLQWLII��RQH�FDQ�XQGHUVWDQG�WKH�LPSOLFLW�ZLWKGUDZDO�
RI�D�IRUPDO�RIIHU�LI�WKH�VXEVHTXHQW�RIIHU�LV�KLJKHU��VHH�.RFVLV�F��&KLSSHZDV�RI�0QMLNDQLQJ�
)LUVW� 1DWLRQ� �������� ��� &�3�&�� ��WK�� �����0LOOV� Y�� 5D\PRQG� �������� ��� 2�5�� ��G�� ������
3UHVXPDEO\��WKH�SODLQWLII�LV�QR�ORQJHU�SUHSDUHG�WR�DFFHSW�WKH�ORZHU�ILJXUH��RU�WKHUH�ZRXOG�
EH�QR�UHDO�SXUSRVH�LQ�PDNLQJ�D�KLJKHU�RIIHU���7KHUH�DUH�VWLOO�WDFWLFDO�UHDVRQV�IRU�PDNLQJ�DQ�
LQFUHDVLQJ� IRUPDO� RIIHU� �L�H�� WR� IRUFH� D� FDVH� WR� VHWWOH� HDUO\��� EXW� WKLV�ZLOO� RQO\� KDYH� WKH�
LQWHQGHG� HIIHFW� LI� WKH� ORZHU�RIIHU� LV� OHIW� RSHQ� IRU� D� OLPLWHG�SHULRG�RI� WLPH�� �7KH� IRUPDO�
RIIHU�FDQ�WKHQ�EH�H[SOLFLWO\�ZLWKGUDZQ�RU�LPSOLFLWO\�ZLWKGUDZQ�E\�VHUYLQJ�D�KLJKHU�RIIHU��
� 7KH�FRQVLGHUDWLRQV�DUH�QRW� WKH� VDPH�ZKHQ� WKH�SODLQWLII�PDNHV� VXEVHTXHQW� ORZHU�
RIIHUV�� � 7KH� SODLQWLII� ZRXOG� VWLOO� EH� ZLOOLQJ� WR� DFFHSW� WKH� HDUOLHU�� KLJKHU� RIIHU� DQG� WKH�
SODLQWLII� ZRXOG� OLNH� WR� NHHS� WKH� HDUOLHU� RIIHU� RSHQ� WR� PDLQWDLQ� WKH� H[SRVXUH� RI� WKH�
GHIHQGDQW� WR� FRVWV� RQ� D� VXEVWDQWLDO� LQGHPQLW\� EDVLV� IRU� D� ORQJHU� SHULRG� RI� WLPH�� � 7ZR�
FRPSHWLQJ� OLQHV�RI� FDVHV�KDYH�HYROYHG�XQGHU� WKRVH�FLUFXPVWDQFHV�� �$UJXDEO\� WKH�EHWWHU�
OLQH�RI�FDVHV� IROORZV� WKH�&RXUW�RI�$SSHDO�GHFLVLRQ� LQ�0RUWLPHU�Y��&DPHURQ� �����������
2�5����G�����LQ�ZKLFK�LW�ZDV�KHOG�WKDW�D�VHFRQG��ORZHU�RIIHU�PDGH�E\�WKH�SODLQWLII�GLG�QRW�



LPSOLFLWO\�ZLWKGUDZ�WKH�ILUVW�RIIHU�� �2Q�WKH�RWKHU�KDQG��WKH�&RXUW�RI�$SSHDO�FDPH�WR�WKH�
RSSRVLWH�FRQFOXVLRQ�LQ�'LHIHQEDFKHU�Y��<RXQJ������������2�5����G�������ZKHUHLQ�LW�ZDV�
KHOG�WKDW�D�VHFRQG��ORZHU�RIIHU�ZLWKGUDZV�WKH�ILUVW�E\�LPSOLFDWLRQ���)RU�ZKDWHYHU�UHDVRQ��
WKH�&RXUW�LQ�'LHIHQEDFKHU�ZDV�QRW�DZDUH�RI�WKH�FRQWUDU\�RSLQLRQ�LQ�0RUWLPHU��
� 5HFHQWO\��WKH�&RXUW�RI�$SSHDO�KDV��DUJXDEO\��FRPH�GRZQ�LQ�IDYRXU�RI�WKH�
DSSURDFK�LQ�0RUWLPHU���,Q�WKH�FDVH�RI�7KRPDV�Y��%HOO�+HOPHWV��>����@�2�-��1R��������WKH�
&RXUW�FRPPHQWHG�WKDW����

³,W�LV�UHJUHWWDEOH�WKDW�WKH�FRXUW�LQ�'LHIHQEDFKHU�ZDV�QRW�DZDUH�RI�WKH�FRQWUDU\�
MXGJPHQW�LQ�0RUWLPHU�RQ�WKH�LVVXH�RI�ZLWKGUDZDO�E\�LPSOLFDWLRQ��EXW�WKLV�DVSHFW�
RI�WKH�GHFLVLRQ�GRHV�QRW�GHWUDFW�IURP�WKH�IRUFH�RI�LWV�KROGLQJ�LQ�VR�IDU�DV�LW�UHODWHV�
WR�DQ�H[SUHVVO\�ZLWKGUDZQ�HDUOLHU�RIIHU�´�

7KLV�FRPPHQW�VHHPV�WR�KDYH�WKH�HIIHFW�RI�IDYRXULQJ�WKH�SRVLWLRQ�WKDW�D�VXEVHTXHQW�ORZHU�
RIIHU�IURP�D�SODLQWLII�GRHV�QRW�DXWRPDWLFDOO\�ZLWKGUDZ�WKH�HDUOLHU�RIIHUV��XQOHVV�H[SOLFLWO\�
VWDWHG���,Q�DQ\�HYHQW��LW�ZRXOG�EH�SUXGHQW�WR�PDNH�LW�YHU\�FOHDU�ZKHQ�D�VXEVHTXHQW�ORZHU�
RIIHU�LV�VHUYHG�WKDW�WKH�RIIHU�GRHV�QRW�UHSODFH�WKH�HDUOLHU�IRUPDO�RIIHU�DQG�WKDW�WKH�HDUOLHU�
RIIHU�UHPDLQV�RSHQ�WR�WKH�GHIHQGDQW�WR�DFFHSW��
� (YHQ�ZKHUH�WKH�SUHYLRXV�RIIHUV�DUH�ZLWKGUDZQ��RQH�VKRXOG�QRW�DVVXPH�WKDW�WKRVH�
RIIHUV�ZLOO�KDYH�QR�HIIHFW�RQ�D�FRXUW¶V�GHFLVLRQ�WR�DZDUG�FRVWV���,Q�WKH�7KRPDV�FDVH��WKH�
SODLQWLII�KDG�PDGH�WKUHH�IRUPDO�RIIHUV�IRU��FKURQRORJLFDOO\���������������������������
DQG���������������7KH�ODVW�RIIHU�LQFOXGHG�WKH�WHUP��³DQ\�SUHYLRXV�ZULWWHQ�RU�RUDO�RIIHUV�
DUH�KHUHE\�ZLWKGUDZQ´���7KH�SODLQWLII�REWDLQHG�D�MXGJPHQW�DW�WULDO�LQ�H[FHVV�RI�DOO�WKUHH�
RIIHUV����



7KH�WULDO�MXGJH�IRXQG�WKDW�WKH�ILUVW�RIIHU�KDG�UHPDLQHG�RSHQ�DW�WKH�FRPPHQFHPHQW�
RI�WKH�WULDO�DQG�WKHUHIRUH�DZDUGHG�VROLFLWRU�DQG�FOLHQW�FRVWV�IURP�WKH�GDWH�RI�WKH�ILUVW�RIIHU���
7KH�&RXUW�RI�$SSHDO�GLVDJUHHG��KROGLQJ�WKDW�WKH�ODVW�RIIHU�FOHDUO\�DQG�H[SOLFLWO\�ZLWKGUHZ�
DOO�SUHYLRXV�RIIHUV���+RZHYHU��WKH�&RXUW�MXVWLILHG�WKH�WULDO�MXGJH¶V�DZDUG�RI�FRVWV�EDVHG�RQ�
5XOH��������ZKLFK�SHUPLWV�D�FRXUW�WR�FRQVLGHU�DQ\�RIIHU�WR�VHWWOH�LQ�H[HUFLVLQJ�LWV�
GLVFUHWLRQ�ZLWK�UHVSHFW�WR�FRVWV���6LQFH�WKH�SODLQWLII�LQ�7KRPDV�DOZD\V�KDG�D�IRUPDO�RIIHU�
RQ�WKH�WDEOH�IURP�WKH�GDWH�RI�WKH�ILUVW�RIIHU��DQG�VLQFH�WKH�MXGJPHQW�ZDV�VXEVWDQWLDOO\�LQ�
H[FHVV�RI�DOO�WKUHH�RIIHUV��WKH�&RXUW�GHWHUPLQHG�WKDW�WKLV�ZDV�D�SURSHU�FDVH�IRU�VROLFLWRU�
DQG�FOLHQW�FRVWV�IURP�WKH�GDWH�RI�WKH�ILUVW�IRUPDO�RIIHU���,Q�GRLQJ�VR��WKH�&RXUW�FRPPHQWHG�
WKDW���

³:H�GR�QRW�ZLVK�WR�EH�WDNHQ�WR�KDYH�FRQFOXGHG�WKDW�LQ�DOO�FDVHV�ZKHUH�UXOH�
���������GRHV�QRW�DSSO\��VHTXHQWLDO�RIIHUV�WR�VHWWOH��LI�OHVV�WKDQ�WKH�MXGJPHQW�LQ�WKH�
FDVH�RI�SODLQWLIIV�RIIHUV��RU�PRUH�WKDQ�WKH�MXGJPHQW�LQ�WKH�FDVH�RI�GHIHQFH�RIIHUV��
ZLOO�DXWRPDWLFDOO\�OHDG�WR�DQ�DZDUG�RI�VROLFLWRU�DQG�FOLHQW�FRVWV�IURP�WKH�GDWH�RI�
WKH�ILUVW�RIIHU���(DFK�FDVH�ZLOO�KDYH�WR�EH�FRQVLGHUHG�KDYLQJ�UHJDUG�WR�LWV�UHOHYDQW�
IHDWXUHV�DQG�WKH�SURYLVLRQV�RI�UXOH��������DVVXPLQJ��RI�FRXUVH��WKDW�UXOH����������
GRHV�QRW�DSSO\�´�

%DVHG�RQ�WKH�UHDVRQLQJ�RI�WKH�&RXUW��ZKHQ�\RX�UHYRNH�D�IRUPDO�RIIHU��\RX�VKRXOG�
VLPXOWDQHRXVO\�UHSODFH�LW�ZLWK�DQRWKHU�IRUPDO�RIIHU�LI�SRVVLEOH���7KLV�ZLOO�OHDYH�LW�RSHQ�IRU�
D�FRXUW��EDVHG�RQ�7KRPDV��WR�DZDUG�FRVWV�RQ�D�VXEVWDQWLDO�LQGHPQLW\�EDVLV�IURP�WKH�GDWH�
RI�WKH�ILUVW�IRUPDO�RIIHU��QRWZLWKVWDQGLQJ�WKDW�LW�KDG�EHHQ�ZLWKGUDZQ�ORQJ�EHIRUH�WKH�WULDO��



&UHDWLYLW\�DQG�XQFHUWDLQW\�
$UJXDEO\�WKH�ODUJHVW�EDUULHU�WR�FUDIWLQJ�FUHDWLYH�IRUPDO�RIIHUV�KDV�EHHQ�WKH�MXGLFLDO�

WHQGHQF\�WR�SXQLVK�XQFHUWDLQW\�DQG�LQVWDELOLW\���,Q�WKH�SDVW��WKH�FRXUW�KDV�EHHQ�UHOXFWDQW�WR�
PDNH�DQ�DZDUG�RI�FRVWV�RQ�D�VXEVWDQWLDO�LQGHPQLW\�EDVLV�ZKHUH�WKH�RIIHU�YDULHV�RYHU�WLPH�
DQG�LV�GLIILFXOW�WR�FDOFXODWH�ZLWK�SUHFLVLRQ�RQ�DQ\�JLYHQ�GD\���)RU�H[DPSOH��LQ�<HSUHPLDQ�
Y��:HLV]������������2�5����G�������WKH�GHIHQGDQW�PDGH�D�IRUPDO�RIIHU�WR�SD\�������������
OHVV�WKH�GHIHQGDQW¶V�SDUW\�DQG�SDUW\�FRVWV�IURP�WKH�GDWH�RI�WKH�RIIHU���0DFGRQDOG�-��KHOG�
WKDW��VLQFH�WKH�RIIHU�ZDV�FRQWLQXRXVO\�YDULDEOH��LW�FRXOG�QRW�DWWUDFW�WKH�FRVW�FRQVHTXHQFHV�
RI�5XOH������0RVW�FDVHV�KDYH�IROORZHG�WKLV�OLQH�RI�UHDVRQLQJ��WDNLQJ�DZD\�WKH�DELOLW\�RI�
FRXQVHO�WR�LQMHFW�D�GHJUHH�RI�FUHDWLYLW\�LQ�WKHLU�IRUPDO�RIIHUV�WKDW�ZRXOG�UHVXOW�LQ�VRPH�
XQFHUWDLQW\�LQ�WKH�ILQDO�FDOFXODWLRQV��

7KH�&RXUW�RI�$SSHDO�KDV�UHFHQWO\�WDNHQ�D�GLIIHUHQW�DSSURDFK��DQG�WKH�ORZHU�FRXUWV�
DSSHDU�WR�EH�IROORZLQJ�WKH�OHDG���,Q�5RRQH\�Y��*UDKDP������������2�5����G�������WKH�
&RXUW�RI�$SSHDO�ZDV�IRUFHG�WR�GHDO�ZLWK�WKH�IROORZLQJ�WHUP�LQ�WKH�SODLQWLII¶V�IRUPDO�RIIHU��

³UHDVRQDEOH�SDUW\�DQG�SDUW\�FRVWV��DV�DVVHVVHG�E\�DQ�DVVHVVPHQW�RIILFHU�RU�DJUHHG�
XSRQ�� XS� WR� WKH� GDWH� RI� WKH� RIIHU�� DQG� DIWHUZDUGV� UHDVRQDEOH� VROLFLWRU�DQG�FOLHQW�
FRVWV�DV�DVVHVVHG�RU�DJUHHG�XSRQ�´�

:KLOH�WKLV�WHUP�LV�QRW�GLIILFXOW�WR�XQGHUVWDQG��LW�GLG�LQMHFW�D�OHYHO�RI�XQFHUWDLQW\�LQWR�WKH�
FDOFXODWLRQV� IROORZLQJ� WKH� WULDO�� �:LWKRXW� FRQVLGHULQJ� WKH� FRVW� SURYLVLRQ�� WKH� MXGJPHQW�
ZDV�DSSUR[LPDWHO\�������������PRUH�WKDQ�WKH�IRUPDO�RIIHU���7KHUHIRUH��LI�WKH�GLIIHUHQFH�
EHWZHHQ� WKH� SODLQWLII¶V� VROLFLWRU�DQG�FOLHQW� FRVWV� �DV� SHU� WKH� RIIHU�� DQG� WKH� UHDVRQDEOH�
SDUW\�DQG�SDUW\� FRVWV� �DZDUGHG� WR� D� VXFFHVVIXO� SODLQWLII� LQ� DQ\� HYHQW�� ZDV� OHVV� WKDQ�
�������������WKH�SODLQWLII�ZRXOG�KDYH�WHFKQLFDOO\�³EHDW´�WKH�IRUPDO�RIIHU���,Q�WKH�SDVW��WKH�



WHUP�UHJDUGLQJ�WKH�SD\PHQW�RI�VROLFLWRU�DQG�FOLHQW�FRVWV�ZRXOG�OLNHO\�KDYH�EHHQ�XVHG�E\�D�
FRXUW� WR� GHQ\� D� VXFFHVVIXO� SODLQWLII� KLV� RU� KHU� FRVWV� RQ� D� VXEVWDQWLDO� LQGHPQLW\� EDVLV���
+RZHYHU��D�PDMRULW\�RI�WKH�&RXUW�RI�$SSHDO��&DUWK\�-��$��GLVVHQWLQJ�RQ�WKLV�SRLQW��KHOG�
WKDW� WKLV� WHUP�GRHV� QRW� SUHFOXGH� DQ� DZDUG� RI� FRVWV� EDVHG� RQ�5XOH� ������� DQG� WKDW� VXFK�
WHUPV�VLPSO\�PDNH� LW�PRUH�GLIILFXOW� IRU� WKH�SODLQWLII� WR�SURYH� WKDW� WKH� MXGJPHQW� LV�PRUH�
IDYRXUDEOH�WKDQ�WKH�RIIHU���7KH�&RXUW�VWDWHG�WKDW���

³$�SURYLVLRQ�IRU�RQJRLQJ�VROLFLWRU�DQG�FOLHQW�FRVWV�LV��LQ�VRPH�PHDVXUH��XQFHUWDLQ��
%XW�VR�WRR�LV�D�SURYLVLRQ�IRU�RQJRLQJ�SDUW\�DQG�SDUW\�FRVWV��7KLV��XQFHUWDLQW\��
VKRXOG�QRW�LQYDOLGDWH�5XOH����RIIHUV��,�UHFRJQL]H�WKDW�VRPH�FRXUWV�KDYH�WDNHQ�WKH�
RSSRVLWH�YLHZ��,W�VHHPV�WR�PH��KRZHYHU��WKDW�LQ�HYDOXDWLQJ�D�5XOH����RIIHU�DQ\�
�XQFHUWDLQW\��WKDW�DULVHV�IURP�D�SURYLVLRQ�IRU�FRVWV�VKRXOG�RQO\�EH�UHOHYDQW�LQ�
GHFLGLQJ�ZKHWKHU�WKH�SDUW\�UHO\LQJ�RQ�WKH�RIIHU�KDV�PHW�LWV�EXUGHQ�RI�SURRI�XQGHU�
UXOH����������´�

/DVNLQ�-�$��ZHQW�RQ�WR�VD\���
³,�GR�QRW�WKLQN�WKH�FRXUW�VKRXOG�LQWHUSUHW�5XOH����LQ�D�ZD\�WKDW�OLPLWV�WKH�FUHDWLYLW\�
RI�WKH�EDU�LQ�IDVKLRQLQJ�RIIHUV�WR�VHWWOH��$�SDUW\�ZLVKLQJ�WR�PDNH�LWV�RIIHU�PRUH��RU�
OHVV��DWWUDFWLYH�E\�LQFOXGLQJ�D�SURYLVLRQ�IRU�RQJRLQJ�VROLFLWRU�DQG�FOLHQW�FRVWV�
VKRXOG�EH�IUHH�WR�GR�VR�´�

(YHQ�WKRXJK�WKH�SODLQWLII�GLG�QRW�OHDG�DQ\�HYLGHQFH�RI�WKH�VROLFLWRU�DQG�FOLHQW�FRVWV�IURP�
WKH�GDWH�RI�WKH�RIIHU��/DVNLQ�-�$��IRXQG�LW�³LQFRQFHLYDEOH´�WKDW�WKRVH�FRVWV�ZRXOG�H[FHHG�
WKH�UHDVRQDEOH�SDUW\�DQG�SDUW\�FRVWV�E\���������������$V�D�UHVXOW��WKH�&RXUW�DZDUGHG�
VROLFLWRU�DQG�FOLHQW�FRVWV�IURP�WKH�GDWH�RI�WKH�RIIHU��



� %DVHG�RQ�5RRQH\��WKH�EDU�VKRXOG�QR�ORQJHU�KHVLWDWH�WR�VHUYH�FUHDWLYH�IRUPDO�
RIIHUV���7KH�&RXUW�RI�$SSHDO�KDV�PDGH�LW�FOHDU�WKDW��DV�ORQJ�DV�WKH�SODLQWLII�FDQ�PHHW�WKH�
EXUGHQ�RI�SURYLQJ�WKDW�D�MXGJPHQW�LV�PRUH�IDYRXUDEOH�WKDQ�D�IRUPDO�RIIHU��WKH�FRVW�
FRQVHTXHQFHV�ZLOO�IORZ���:KHQ�GUDIWLQJ�D�FUHDWLYH�IRUPDO�RIIHU��ORRN�IRUZDUG�WR�WKH�HQG�
RI�WKH�WULDO�DQG�DWWHPSW�WR�GR�WKH�PDWK�DVVXPLQJ�D�IDYRXUDEOH�UHVXOW���,I�WKH�ILJXUHV�WKDW�
\RX�KDYH�WR�XVH�LQ�WKH�FDOFXODWLRQV�DUH�RSHQ�WR�D�ORW�RI�GLVDJUHHPHQW�RU�LQWHUSUHWDWLRQ��IRU�
H[DPSOH��WKH�SUHVHQW�YDOXH�RI�D�IXWXUH�VWUHDP�RI�DFFLGHQW�EHQHILWV���\RX�OLNHO\�ZRQ¶W�EH�
DEOH�WR�PHHW�WKH�EXUGHQ�RI�SURRI����
� )RU�H[DPSOH��VRPH�ODZ\HUV�XVH�D�³VWDQGDUG´�IRUPDO�RIIHU�IRU�D�%LOO����WRUW�FODLP��
ZKLFK�LV�HVVHQWLDOO\�DQ�RIIHU�WR�DFFHSW��;�IRU�FODLPV��SOXV�LQWHUHVW��SOXV�FRVWV���$VVXPLQJ�
WKDW�WKH�FODLP�IRU�DFFLGHQW�EHQHILWV�LV�VWLOO�RSHQ��IROORZLQJ�D�VXFFHVVIXO�UHVXOW�DW�WULDO�WKH�
SODLQWLII�ZLOO�KDYH�WR�KROG�WKH�IXWXUH�EHQHILWV�LQ�WUXVW�IRU�WKH�GHIHQGDQW�RU�SURYLGH�DQ�
DVVLJQPHQW���+RZ�GRHV�RQH�FRPSDUH�WKH�³VWDQGDUG´�RIIHU�WR�WKH�UHVXOW�DW�WKH�HQG�RI�VXFK�D�
WULDO"��(YHQ�ZKHUH�WKH�MXGJPHQW�FOHDUO\�H[FHHGV�RI�WKH�DPRXQW�VHW�RXW�LQ�WKH�RIIHU��WKH�
SODLQWLII�ZLOO�KDYH�WR�SURYH�WKDW�WKH�YDOXH�RI�WKH�IXWXUH�EHQHILWV�LV�QRW�PRUH�WKDQ�WKH�
DPRXQW�RI�WKH�H[FHVV���*LYHQ�WKH�XQFHUWDLQW\�LQYROYHG��WKH�SODLQWLII�ZLOO�OLNHO\�QRW�UHFHLYH�
WKH�EHQHILW�RI�WKH�GRXEW��
� 7KLV�H[DPSOH�UDLVHV�D�FRPPRQ�SUREOHP�LQ�%LOO����FDVHV���7KH�GHIHQGDQW�UDUHO\�
ZDQWV�DQ�DVVLJQPHQW�RI�IXWXUH�EHQHILWV��DQG�WKH�SODLQWLII�UDUHO\�ZDQWV�WR�JLYH�XS�WKH�ULJKW�
WR�FODLP�IXWXUH�EHQHILWV���%RWK�SDUWLHV�ZRXOG�SUHIHU�WR�PDNH�D�³FOHDQ�EUHDN´��ZKHUHE\�WKH�
GHIHQGDQW�SD\V�PRQH\�DQG�WKH�SODLQWLII�UHWDLQV�WKH�ULJKW�WR�FODLP�EHQHILWV���2Q�WKH�RWKHU�
KDQG��D�³FOHDQ�EUHDN´�RIIHU�ZLOO�PDNH�LW�PXFK�PRUH�GLIILFXOW�IRU�D�SODLQWLII�WR�UHFHLYH�
FRVWV�RQ�D�VXEVWDQWLDO�LQGHPQLW\�EDVLV�IROORZLQJ�D�WULDO���$V�D�UHVXOW��RXU�RIILFH�KDV�EHHQ�



XVLQJ�D�³GXDO´�IRUPDO�RIIHU���3DUW�RQH�LV�D�³FOHDQ�EUHDN´�RIIHU�WKDW�SHUPLWV�WKH�SODLQWLII�WR�
PDLQWDLQ�WKH�FODLP�IRU�DFFLGHQW�EHQHILWV���7KLV�SDUW�RI�WKH�RIIHU�LV�PRVW�OLNHO\�WR�EH�
DFFHSWHG�E\�WKH�GHIHQGDQW��RU�WR�DW�OHDVW�IRUP�WKH�EDVLV�IRU�RQJRLQJ�QHJRWLDWLRQV���3DUW�
WZR��RIIHUHG�LQ�WKH�DOWHUQDWLYH��LV�D�IRUPDO�RIIHU�WR�VHWWOH�IRU�D�KLJKHU��XVXDOO\�VXEVWDQWLDOO\�
KLJKHU��DPRXQW��ZLWK�D�WHUP�WKDW�WKH�SODLQWLII�ZLOO�KROG�IXWXUH�EHQHILWV�LQ�WUXVW��RU�SURYLGH�
DQ�DVVLJQPHQW��LQ�DFFRUGDQFH�ZLWK�VHFWLRQ�������RI�WKH�,QVXUDQFH�$FW���7KLV�GXDO�RIIHU�KDV�
WKH�HIIHFW�RI�OHDYLQJ�RSHQ�DQ�RIIHU�WKDW�WKH�GHIHQGDQW�PD\�EH�IRUFHG�WR�DFFHSW�DV�WKH�WULDO�
DSSURDFKHV��WKH�³FOHDQ�EUHDN´�RIIHU��ZKLOH�DW�WKH�VDPH�WLPH�OHDYLQJ�RSHQ�DQ�RIIHU�WKDW�
SXWV�WKH�GHIHQGDQW�DW�ULVN�WR�SD\�FRVWV�RQ�D�VXEVWDQWLDO�LQGHPQLW\�EDVLV��
� $V�D�UHVXOW�RI�5RRQH\��WKH�EDU�LV�QR�ORQJHU�FRQVWUDLQHG�E\�WKH�MXGLFLDU\�IURP�
PDNLQJ�FUHDWLYH�IRUPDO�RIIHUV���,Q�IDFW��FUHDWLYLW\�KDV�EHHQ�H[SOLFLWO\�HQGRUVHG�E\�WKH�
&RXUW�RI�$SSHDO���7KH�OLPLWV�DUH�QRZ�RQO\�LQ�WKH�PLQGV��DQG�FDOFXODWRUV��RI�WKH�EDU��
�
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