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UHJLPH�RI�%LOO������ZKHQ�WKH\�ZHUH�HQDFWHG�LQ��������$OWKRXJK�WKH�ZRUG��SHUPDQHQW��
KDG�PDGH�LWV�ZD\�EDFN�LQWR�WKH�WKUHVKROG�DQG�WKH�GHGXFWLEOH�KDG�EHHQ�LQFUHDVHG�E\������
WKH�ULJKWV�RI�DQ�LQQRFHQW�DFFLGHQW�YLFWLP�WR�UHFRYHU�HFRQRPLF�ORVVHV�KDG�EHHQ�SDUWLDOO\�
UHVWRUHG���6HYHUDO�LPSRUWDQW�%LOO����WRUW�LVVXHV�ZHUH�GHFLGHG�ZLWKLQ�WKH�ILUVW�IHZ�\HDUV�
DIWHU�LWV�LQFHSWLRQ��VHH��IRU�H[DPSOH��+HQGHUVRQ�Y��3DUNHU������������2�5����G��������EXW�
WKH�ODZ�LQ�WKLV�DUHD�LV�VWLOO�GHYHORSLQJ���\HDUV�ODWHU��

7KLV�SDSHU�ZLOO�DWWHPSW�WR�UHYLHZ�VRPH�RI�WKH�GHYHORSPHQWV�LQ�%LOO����WRUW�ODZ�
RYHU�WKH�SDVW�IHZ�\HDUV���,W�LV�DVVXPHG�WKDW�WKH�UHDGHU�KDV�VRPH�NQRZOHGJH�RI�WKH�
,QVXUDQFH�$FW���WKH�$FW����2QWDULR�5HJXODWLRQ����������WKH�5HJXODWLRQ���DQG�WKH��%LOO����
SURYLVLRQV���V��������������DQG�V���������������RI�WKH�$FW����$OO�UHIHUHQFHV�WR�VHFWLRQ�
QXPEHUV�DUH�VHFWLRQV�RI�WKH�$FW� XQOHVV�RWKHUZLVH�VWDWHG��
$ULVLQJ�'LUHFWO\�RU�,QGLUHFWO\���V�������

$OO�%LOO����WRUW�FODLPV�VWDUW�ZLWK�WKH�TXHVWLRQ�RI�ZKHWKHU�RU�QRW�WKH�GDPDJHV�UHVXOW�
IURP��ERGLO\�LQMXU\�RU�GHDWK�DULVLQJ�GLUHFWO\�RU�LQGLUHFWO\�IURP�WKH�XVH�RU�RSHUDWLRQ�RI�WKH�
DXWRPRELOH����,I�WKH�DQVZHU�LV��\HV���WKH�%LOO����SURYLVLRQV�ZLOO�DSSO\����
� 7KH�FDVH�RI�+DFKH\�7ZHHGOH�Y��7ULOOLXP�)XQHUDO�6HUYLFH�&RUS�� >����@�2�-��1R��
�����=DOHY�-���LQYROYHG�D�SODLQWLII�ZKR�ZDV�LQMXUHG�LQ�D�VOLS�DQG�IDOO�RQ�LFH�LQ�D�SDUNLQJ�
ORW��ZKLOH�FORVLQJ�WKH�GRRU�RI�KHU�SLFN�XS�WUXFN���,Q�RUGHU�WR�GHWHUPLQH�ZKHWKHU�WKH�
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LQMXULHV�DURVH�GLUHFWO\�RU�LQGLUHFWO\�IURP�WKH�XVH�RI�WKH�DXWRPRELOH��-XVWLFH�=DOHY�DSSOLHG�
WKH���SDUW�WHVW�VHW�RXW�LQ�WKH�OHDGLQJ�FDVH�RI�$PRV�Y��,�&�%�&�� ����'�/�5����WK���������

��� 'LG�WKH�DFFLGHQW�UHVXOW�IURP�WKH�RUGLQDU\�DQG�ZHOO�NQRZQ�DFWLYLWLHV�WR�
ZKLFK�DXWRPRELOHV�DUH�SXW"���

��� ,V�WKHUH�VRPH�QH[XV�RU�FDXVDO�UHODWLRQVKLS�EHWZHHQ�WKH�SODLQWLII
V�LQMXULHV�
DQG�WKH�XVH�RU�RSHUDWLRQ�RI�WKH�PRWRU�YHKLFOH��RU�LV�WKH�FRQQHFWLRQ�PHUHO\�
LQFLGHQWDO�RU�IRUWXLWRXV"��

%DVHG�RQ�WKH�IDFWV�RI�WKH�FDVH��DQG�SUHYLRXV�VLPLODU�FDVHV���-XVWLFH�=DOHY�IRXQG�
WKDW�WKH�WHVW�KDG�EHHQ�PHW�DQG�WKDW�WKH�%LOO����SURYLVLRQV�WKHUHIRUH�DSSOLHG��

,W�LV�LQWHUHVWLQJ�WR�FRQWUDVW�WKLV�FDVH�ZLWK�WKH�ODZ�GHYHORSLQJ�LQ�%LOO����DFFLGHQW�
EHQHILWV�FODLPV��ZKHUH�WKH�ZRUG��LQGLUHFWO\��KDV�EHHQ�UHPRYHG�IURP�WKH�GHILQLWLRQ�RI�
�DFFLGHQW����,Q�&KLVROP�Y��/LEHUW\�0XWXDO�*URXS��>����@�2�-��1R��������&KDSQLN�-����WKH�
SODLQWLII�ZDV�LQ�KLV�FDU�ZKHQ�KH�ZDV�WKH�YLFWLP�RI�D��GULYH�E\�VKRRWLQJ����-XVWLFH�&KDSQLN�
KHOG�WKDW�WKH�XVH�RU�RSHUDWLRQ�RI�WKH�YHKLFOH�GLG�QRW�GLUHFWO\�FDXVH�WKH�LQMXULHV��DQG�
WKHUHIRUH�WKH�SODLQWLII�KDG�QR�UHFRXUVH�WR�KLV�DFFLGHQW�EHQHILWV�SROLF\���:KDW�LI�0U��
&KLVROP�KDG�EHHQ�DEOH�WR�LGHQWLI\�DQG�VXH�KLV�DVVDLODQW"��7KH�DVVDLODQW�ZDV�D��SHUVRQ�
SUHVHQW�DW�WKH�LQFLGHQW���DQG�DUJXDEO\�WKH�LQMXULHV�ZHUH�FDXVHG�LQGLUHFWO\��EXW�QRW�GLUHFWO\��
DV�D�UHVXOW�RI�WKH�XVH�RU�RSHUDWLRQ�RI�D�PRWRU�YHKLFOH���8QGHU�WKRVH�FLUFXPVWDQFHV��0U��
&KLVROP�ZRXOG�QRW�EH�DEOH�WR�FROOHFW�DFFLGHQW�EHQHILWV��EXW�ZRXOG�EH�VXEMHFW�WR�WKH�%LOO�
���SURYLVLRQV�ZLWK�WKH�HIIHFW�WKDW��DPRQJVW�RWKHU�WKLQJV��KH�ZRXOG�KDYH�QR�UHFRYHU\�IRU�
DQ\�KHDOWK�FDUH�H[SHQVHV���7KHUH�LV�FOHDUO\�D�SRWHQWLDO�KROH�LQ�WKH�%LOO����FRYHUDJH����

�
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3UH�DFWLRQ�2EOLJDWLRQV�±�V��������DQG�������
� %LOO����FUHDWHG�DQ�HQWLUHO\�QHZ�VFKHPH�RI�SUH�DFWLRQ�GLVFRYHU\��LQFOXGLQJ�D�����
GD\�QRWLFH�SHULRG��WKH�UHTXLUHPHQW�RI�WKH�SODLQWLII�WR�SURYLGH�PHGLFDO�LQIRUPDWLRQ��DQG��LI�
UHTXHVWHG�E\�WKH��UG�SDUW\�LQVXUHU��WKH�UHTXLUHPHQW�RI�WKH�SODLQWLII�WR�VXEPLW�WR�PHGLFDO�
H[DPLQDWLRQV���7KH�UHPHG\�IRU�IDLOLQJ�WR�FRPSO\�ZLWK�WKHVH�UHTXLUHPHQWV�LV�IRXQG�LQ�V��
����������LQ�WKDW�WKH�FRXUW�VKDOO�FRQVLGHU�WKH�QRQ�FRPSOLDQFH�LQ�DZDUGLQJ�FRVWV���&DQ�WKH�
�UG�SDUW\�LQVXUHU�IRUFH�D�SODLQWLII�WR�DWWHQG�D�SUH�DFWLRQ�PHGLFDO"��,Q�WKH�FDVH�RI�0F&RPELH�
Y��&DGRWWH������������2�5����G�������WKH�2QWDULR�&RXUW�RI�$SSHDO�DQVZHUHG�WKDW�TXHVWLRQ�
LQ�WKH�QHJDWLYH���$IWHU�UHYLHZLQJ�WKH�FRQIOLFWLQJ�FDVH�ODZ�LQ�WKLV�DUHD�>)DVNHQ�Y��,ROD��
5DQFRXUW�Y��'HPHWULRV��%RXOLDQQH�Y��'RQRYDQ��/RGJH�Y��5HJLHU��0RRQV�Y��0D[LQ@��WKH�
&RXUW�FRQFOXGHG�WKDW�WKH�UHPHG\��FRVW�VDQFWLRQV��IRU�IDLOLQJ�WR�FRPSO\�ZLWK�V���������DV�
ZHOO�DV�������DQG��������ZDV�FOHDUO\�VHW�RXW�LQ�WKH�$FW���7R�JR�EH\RQG�WKDW�VDQFWLRQ�ZRXOG�
EH�WR�FUHDWH�D�VFKHPH��³PRUH�HODERUDWH��FRVWO\�DQG�KHDY\�KDQGHG�WKDQ�ZDV�FRQWHPSODWHG�
E\�WKH�OHJLVODWXUH�´�
� 7KH�LVVXH�RI�DQ�LQVXUHU¶V�QRQ�FRPSOLDQFH�ZDV�FRQVLGHUHG�LQ�6DGR]DL�Y��
0XVWDNLQRYVNL��>����@�2�-��1R��������&UROO�-�����,Q�DGGLWLRQ�WR�VXLQJ�WKH�WRUW�GHIHQGDQW��
WKH�SODLQWLII�DOVR�VXHG�/LEHUW\��WKH��UG�SDUW\�LQVXUHU��IRU�D�EUHDFK�RI�WKH�GXW\�RI�JRRG�IDLWK�
IRU�IDLOLQJ�WR�DWWHPSW�WR�VHWWOH�WKH�FODLP�DV�H[SHGLWLRXVO\�DV�SRVVLEOH�SXUVXDQW�WR�V����������
&UROO�-��VWUXFN�WKH�FODLP�DJDLQVW�/LEHUW\��KROGLQJ�WKDW�WKH�VWDWHPHQW�RI�FODLP�GLVFORVHG�QR�
UHDVRQDEOH�FDXVH�RI�DFWLRQ���6��������ZDV�KHOG�WR�EH�D�FRPSOHWH�FRGH��LQFOXGLQJ�WKH�FRVW�
VDQFWLRQ�VHW�RXW�LQ�V�������������6LQFH�QR�RWKHU�UHPHG\�ZDV�SURYLGHG�E\�WKH�OHJLVODWXUH��QR�
RWKHU�UHPHG\�ZDV�DYDLODEOH�WR�WKH�SODLQWLII��
�
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7KUHVKROG���V�����������
� 7KH�WKUHVKROG�IRU�JHQHUDO�GDPDJHV�FRQWLQXHV�WR�EH�DQ�LVVXH�XQGHU�%LOO�����
HVSHFLDOO\�LQ�WKRVH�FDVHV�ZKHUH�WKH�SODLQWLII�VXIIHUV�IURP�FKURQLF�SDLQ��

,Q�$KPHG�Y��&KDOOHQJHU��>����@�2�-��1R��������-HQQLQJV�-����WKH��PRGLILHG�0H\HU�
WHVW��ZDV�FUHDWHG�IRU�WKH�%LOO����WKUHVKROG�DV�IROORZV��

��� +DV�WKH�LQMXUHG�SHUVRQ�VXVWDLQHG�SHUPDQHQW�LPSDLUPHQW�RI�D�SK\VLFDO��
PHWDO�RU�SV\FKRORJLFDO�IXQFWLRQ"�

��� ,I�\HV��LV�WKH�IXQFWLRQ�ZKLFK�LV�SHUPDQHQWO\�LPSDLUHG�DQ�LPSRUWDQW�RQH"�
��� ,I�\HV��LV�WKH�LPSDLUPHQW�RI�WKH�LPSRUWDQW�IXQFWLRQ�VHULRXV"�
,Q�WKLV�SDUWLFXODU�FDVH��ZKHUH�WKH�SODLQWLII�VXVWDLQHG�VRIW�WLVVXH�LQMXULHV��-XVWLFH�

-HQQLQJV�FRPPHQWHG�WKDW�WKHUH�ZDV�QR�GDPDJH�WR�WKH�GHIHQGDQW
V�FDU��DQG�WKH�VOLJKW�
GDPDJH�WR�WKH�SODLQWLII
V�FDU�ZDV�QHYHU�IL[HG���,Q�GHVFULELQJ�WKH��VOLJKW�WR�PRGHUDWH��
LPSDFW��-XVWLFH�-HQQLQJV�VWDWHG�WKDW�WKH�FDUV�PHUHO\��FDPH�LQWR�FRQWDFW����$V�D�
GHPRQVWUDWLRQ�RI�WKH�UHODWLYH�VWUHQJWK�RI�WKH�FDVH��WKH�GHIHQGDQW�DFWXDOO\�FDOOHG�RQH�RI�WKH�
SODLQWLII
V�IDPLO\�GRFWRUV�DV�D�ZLWQHVV���1RW�VXUSULVLQJO\��WKH�LQMXULHV�ZHUH�QRW�FRQVLGHUHG�
WR�EH�SHUPDQHQW��

6QLGHU�Y��6DOHUQR������������2�5����G�������.LOOHHQ�-���LQYROYHG�D����\HDU�ROG�
ZRPDQ�ZKR�VXVWDLQHG�D�VHULRXV��ZKLSODVK��LQMXU\���6KH�ZDV�KHDOWK\�DQG�YHU\�DFWLYH�
EHIRUH�WKH�DFFLGHQW���6KH�ZDV�LQYROYHG�UHJXODUO\�ZLWK�KHU�JUDQGFKLOGUHQ��WRRN�YDFDWLRQV�
ZLWK�WKHP�DQG�RIWHQ�SURYLGHG�EDE\VLWWLQJ�VHUYLFHV���6KH�OLYHG�DORQH��ZDV�LQ�DOPRVW�
�SHUIHFW�KHDOWK���ZDV�D�VHULRXV�EULGJH�SOD\HU��DQG�OLNHG�WR�JDUGHQ���6KH�VXIIHUHG�IURP�
FKURQLF�SDLQ�DV�D�UHVXOW�RI�KHU�LQMXULHV���,W�ZDV�IRXQG�WKDW�WKH�SODLQWLII�ZDV�LQ�WKH�PLQRULW\�
RI�ZKLSODVK�YLFWLPV�ZKR�QHYHU�IXOO\�UHFRYHU�IURP�WKHLU�LQMXULHV����
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-XVWLFH�.LOOHHQ�DSSOLHG�WKH�PRGLILHG�0H\HU�WHVW�DV�VHW�RXW�LQ�$KPHG���,W�ZDV�IRXQG�
WKDW�WKH�SODLQWLII
V�OLIH��FDPH�FUDVKLQJ�GRZQ��DV�D�UHVXOW�RI�WKH�DFFLGHQW��DQG�WKDW�VKH�PHW�
DOO�WKUHH�SDUWV�RI�WKH�WHVW���2I�FRXUVH��WKLV�LV�DOVR�WKH�FDVH�ZLWK�WKH�LQIDPRXV�FRPPHQWV�
DERXW�WKH�QRWRULRXV�GHIHQFH�GRFWRU��'U��&OLIIRUG��

0RUULVRQ�Y��*UDYLQD��>����@�2�-��1R��������*UHHU�-���LV�PRVW�RIWHQ�FLWHG�ZLWK�
UHVSHFW�WR�WKH�LVVXH�RI�KRXVHNHHSLQJ�H[SHQVHV��VHH�LQIUD����+RZHYHU��WKH�FDVH�DOVR�
LQYROYHG�D�WKUHVKROG�LVVXH���$OWKRXJK�WKH�SODLQWLII�ZDV�QRW�ZRUNLQJ�DW�WKH�WLPH�RI�WKH�
DFFLGHQW��VKH�KDG�EHHQ�ORRNLQJ�IRU�ZRUN���7KH�SODLQWLII�VXIIHUHG�IURP�FKURQLF�SDLQ��DQG�
ZDV�REYLRXVO\�D�FUHGLEOH�ZLWQHVV�DW�WKH�WULDO���$OWKRXJK�LW�LV�QRW�HQWLUHO\�FOHDU��-XVWLFH�
*UHHU�VHHPV�WR�UHO\�XSRQ�&KLOPDQ�Y��'LPLWULMHYLF������������2�5����G�������&�$����IRU�WKH�
SURSRVLWLRQ�WKDW�D�SODLQWLII�PXVW�RQO\�SURYH�IXWXUH�HYHQWV��LQ�WKLV�FDVH��WKH�SHUPDQHQF\�RI�
WKH�LQMXULHV��EDVHG�RQ�D��VXEVWDQWLDO�SRVVLELOLW\��WHVW��DV�RSSRVHG�WR�D�EDODQFH�RI�
SUREDELOLWLHV���7KH�HYLGHQFH�RI�WKH�SODLQWLII��WKH�PHGLFDO�ZLWQHVVHV�DQG�HVSHFLDOO\�VHYHUDO�
OD\�ZLWQHVVHV��ZDV�HQRXJK�WR�JHW�WKH�SODLQWLII�RYHU�WKH�WKUHVKROG���7KLV�FDVH�LV�DQRWKHU�
H[DPSOH�RI�WKH�LPSRUWDQFH�RI�OD\�ZLWQHVVHV�LQ�FKURQLF�SDLQ�FDVHV���

,Q�$OWRPRQWH�Y��0DWKHZV��>����@�2�-��1R��������0F'HUPLG�-����WKH�SODLQWLII�
FRQWLQXHG�WR�ZRUN�IXOO�WLPH�IRU���ò�\HDUV�DIWHU�WKH�DFFLGHQW��DOWKRXJK�VKH�GHYHORSHG�
FKURQLF�SDLQ�GXULQJ�WKDW�SHULRG�RI�WLPH���$IWHU�VKH�JDYH�ELUWK�WR�KHU�VHFRQG�FKLOG��VKH�ZDV�
RQO\�DEOH�WR�UHWXUQ�WR�VHOI�HPSOR\HG�ZRUN�RQ�D�SDUW�WLPH�EDVLV��ZRUNLQJ�IURP�KRPH���
-XVWLFH�0F'HUPLG�IRXQG�WKDW���WKH�SODLQWLII�KDV�D�OLPLWHG�UHVHUYRLU�RI�HQHUJ\�DQG�FDSDFLW\�
WR�ZRUN�DQG�SHUIRUP�WKH�DFWLYLWLHV�RI�GDLO\�OLYLQJ���,�LQIHU�WKDW�RQFH�KHU�VHFRQG�FKLOG�ZDV�
ERUQ��WKDW�UHVHUYRLU�ZDV�LQVXIILFLHQW�WR�SHUPLW�KHU�WR�UHPDLQ�ZRUNLQJ�IXOO�WLPH�´��2Q�WKDW�
EDVLV��WKH�SODLQWLII�JRW�RYHU�WKH�WKUHVKROG��
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+RXVHNHHSLQJ�DQG�+RPH�0DLQWHQDQFH������������
� ,V�D�SODLQWLII�DEOH�WR�UHFRYHU�KRXVHNHHSLQJ�DQG�KRPH�PDLQWHQDQFH�H[SHQVHV�LQ�D�
WRUW�FODLP��RU�LV�WKH�FODLP�EDUUHG�E\�WKH�SURKLELWLRQ�RQ�UHFRYHULQJ��KHDOWK�FDUH�H[SHQVHV��
LQ�D�QRQ�FDWDVWURSKLF�FODLP"��2QH�FDQ�RQO\�KRSH�WKDW�WKLV�LVVXH�KDV�QRZ�EHHQ�SXW�WR�EHG���
� ,Q�%ULJJV�Y��0D\EHH������������2�5����G�������-XVWLFH�%HOFK��IROORZLQJ�D�
WKRURXJK�UHYLHZ�RI�WKH�UHOHYDQW�SURYLVLRQV��GHWHUPLQHG�WKDW�KRXVHNHHSLQJ�DQG�KRPH�
PDLQWHQDQFH�H[SHQVHV�ZHUH�QRW�FRYHUHG�E\�WKH�GHILQLWLRQ�RI��KHDOWK�FDUH���DQG�ZHUH�
WKHUHIRUH�UHFRYHUDEOH���
� +RZHYHU��-XVWLFH�*UHHU�FDPH�WR�WKH�RSSRVLWH�FRQFOXVLRQ�LQ�0RUULVRQ�Y��*UDYLQD��
>����@�2�-��1R���������7KH�GHFLVLRQ�FHQWHUHG�RQ�WKH�QRWLRQ�WKDW�WKH�%LOO����WRUW�SURYLVLRQV�
DQG�WKH�6WDWXWRU\�$FFLGHQW�%HQHILWV�6FKHGXOH��6$%6��IRUPHG�D��FRPSOHWH�SDFNDJH���DQG�
WKDW�HVVHQWLDOO\�RQH�FRXOG�QRW�VXH�LQ�WRUW�IRU�DQ�H[SHQVH�WKDW�ZDV�FRYHUHG�E\�WKH�6$%6���
+RZHYHU��-XVWLFH�*UHHU�PDGH�QR�UHIHUHQFH�WR�WKH�GHILQLWLRQ�RI��KHDOWK�FDUH��LQ�V���������
RI�WKH�$FW��UHVXOWLQJ��LW�LV�UHVSHFWIXOO\�VXJJHVWHG��LQ�D�PLVXQGHUVWDQGLQJ�RI�WKH�SURKLELWLRQ�
RQ�VXLQJ�IRU��KHDOWK�FDUH�H[SHQVHV���

+XQW�Y��0DUWLQ��>����@�2�-��1R��������&KDSQLN�-���LV�WKH�ODWHVW�ZRUG�RQ�WKLV�LVVXH���
%RWK�%ULJJV�DQG�0RUULVRQ�ZHUH�UHYLHZHG��DV�ZHOO�DV�DQRWKHU�XQUHSRUWHG�GHFLVLRQ�RQ�
SRLQW��/RGJH�Y��5HJLHU��>����@����5HO\LQJ�XSRQ�WKH�GHILQLWLRQ�RI��KHDOWK�FDUH��LQ�V����������
-XVWLFH�&KDSQLN�SUHIHUUHG�WKH�UHDVRQLQJ�LQ�%ULJJV�WR�WKDW�LQ�0RUULVRQ�DQG�WKHUHIRUH�
GHWHUPLQHG�WKDW�KRXVHNHHSLQJ�DQG�KRPH�PDLQWHQDQFH�H[SHQVHV�ZHUH�UHFRYHUDEOH�LQ�WRUW����
8QSURWHFWHG�'HIHQGDQWV�DQG�9LFDULRXV�/LDELOLW\���V��������DQG����������
� 3URWHFWHG�GHIHQGDQWV��L�H��RZQHUV�DQG�RFFXSDQWV�RI�DQ�DXWRPRELOH�DQG�DQ\�SHUVRQ�
SUHVHQW�DW�WKH�LQFLGHQW��JHW�WKH�EHQHILW�RI�DOO�RI�WKH�%LOO����SURYLVLRQV���2WKHU�GHIHQGDQWV��
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FDOOHG�XQSURWHFWHG�GHIHQGDQWV��VKRXOG�QRW�EH�HQWLWOHG�WR�WKH�VDPH�EHQHILWV���6LQFH�WKH�ILUVW�
QR�IDXOW�UHJLPH�FDPH�LQWR�SODFH�LQ�������TXHVWLRQV�KDYH�DULVHQ�UHJDUGLQJ�WKH�VFRSH�RI�
YLFDULRXV�OLDELOLW\�RI�HPSOR\HUV�IRU�WKH�QHJOLJHQFH�RI�WKHLU��SURWHFWHG�GHIHQGDQW�
HPSOR\HHV���HVSHFLDOO\�ZKHUH�WKH�HPSOR\HU�LV�DOVR�WKH�RZQHU�RI�WKH�DXWRPRELOH�LQYROYHG�
LQ�WKH�FROOLVLRQ��
� ,Q�RUGHU�WR�UHDOO\�DSSUHFLDWH�WKH�FRQWLQXLQJ�GHYHORSPHQW�RI�WKH�ODZ�LQ�WKLV�DUHD�
XQGHU�%LOO�����RQH�ZRXOG�EH�DGYLVHG�WR�UHYLHZ�WKH�OHDGLQJ�FDVHV�XQGHU�WKH�SUHYLRXV�QR�
IDXOW�UHJLPHV��LQFOXGLQJ�7XWWRQ�Y��3LFNHULQJ��7RZQ�������������2�5����G���&�$����+DUURXQ�
Y��7XUULII������������2�5����G�������&�$���DQG�'HUNVHQ�Y���������2QWDULR�/WG����������
����2�$�&�������&�$�����)XUWKHU��RQH�VKRXOG�DOVR�UHYLHZ�+DUULVRQ�Y��7RURQWR�0RWRU�&DU��
>����@���'�/�5�������2QW��&�$���DQG�&R�RSHUDWRUV�,QVXUDQFH�Y��.HDUQH\������������
'�/�5����G�����6�&�&�����,Q�WKH�ODWWHU�WZR�FDVHV��LW�ZDV�GHWHUPLQHG�WKDW�WKH�ROG�ODZ�
LPPXQL]LQJ�WKH�RZQHU�RI�D�PRWRU�YHKLFOH�IURP�OLDELOLW\�WR�D�SDVVHQJHU�GLG�QRW�HOLPLQDWH�
WKH�SDVVHQJHU
V�FDXVH�RI�DFWLRQ�DJDLQVW�WKH�RZQHU�EDVHG�RQ�YLFDULRXV�OLDELOLW\�IRU�WKH�
QHJOLJHQFH�RI�KLV�HPSOR\HH�GULYHU�����
� 7KH�FODLP�LQ�+HFKDYDUULD�Y��5HDOH������������2�5����G�������1RUGKHLPHU�-���
UHVXOWHG�IURP�D�FROOLVLRQ�LQYROYLQJ�D�EXV�RZQHG�E\�/DLGODZ���/DLGODZ�ZDV�DOVR�WKH�
HPSOR\HU�RI�WKH�QHJOLJHQW�GULYHU��DQG�ZDV�WKHUHIRUH�YLFDULRXVO\�OLDEOH�IRU�WKH�QHJOLJHQFH�
RI�WKH�GULYHU���7KH�SODLQWLIIV�DUJXHG�WKDW��ZKLOH�/DLGODZ�ZDV�D�SURWHFWHG�GHIHQGDQW�LQ�LWV�
FDSDFLW\�DV�RZQHU�RI�WKH�EXV��LW�ZDV�QRW�D�SURWHFWHG�GHIHQGDQW�LQ�LWV�FDSDFLW\�DV�HPSOR\HU�
RI�WKH�QHJOLJHQW�GULYHU���,I�WKH�SODLQWLII�ZDV�FRUUHFW��/DLGODZ�ZRXOG�KDYH�EHHQ�UHVSRQVLEOH�
IRU������RI�DOO�RI�WKH�SODLQWLIIV
�GDPDJHV��QRW�MXVW�WKH�OLPLWHG�UHFRYHU\�DYDLODEOH�XQGHU�
WKH�%LOO����SURYLVLRQV���$IWHU�UHYLHZLQJ�WKH�FDVH�ODZ�XQGHU�WKH�SUHYLRXV�QR�IDXOW�UHJLPHV��
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-XVWLFH�1RUGKHLPHU�VWDWHG���,�KDYH�GLIILFXOW\�ZLWK�WKH�SURSRVLWLRQ�WKDW�WKH�VDPH�SDUW\�LQ�
WKH�VDPH�IDFWXDO�FLUFXPVWDQFHV�FRXOG�EH�ERWK�D�SURWHFWHG�GHIHQGDQW�DV�RZQHU�RI�WKH�
YHKLFOH�DQG�DQ�XQSURWHFWHG�GHIHQGDQW�DV�WKH�HPSOR\HU�RI�WKH�GULYHU�RI�WKH�YHKLFOH����
5HVSHFWIXOO\��-XVWLFH�1RUGKHLPHU�GLG�QRW�VXIILFLHQWO\�UHYLHZ�+DUULVRQ�DQG�.HDUQH\��
ZKLFK�PD\�KDYH�SURYLGHG�DQ�DQVZHU�WR�+LV�+RQRXU
V�FRQFHUQ�DERXW�/DLGODZ
V�GXDO�UROH���
,Q�WKH�UHVXOW��LW�ZDV�GHWHUPLQHG�WKDW�/DLGODZ�ZDV�D�SURWHFWHG�GHIHQGDQW���+RZHYHU��-XVWLFH�
1RUGKHLPHU�ZHQW�RQ�WR�FRQFOXGH�WKDW��KDG�/DLGODZ�QRW�EHHQ�D�SURWHFWHG�GHIHQGDQW�E\�
YLUWXH�RI�LWV�RZQHUVKLS�RI�WKH�EXV��/DLGODZ�ZRXOG�KDYH�EHHQ�OLDEOH�IRU�WKH�IXOO�DPRXQW�RI�
WKH�SODLQWLIIV
�GDPDJHV��
� ,Q�3XJVOH\�Y��5DKEDU��>����@�2�-��1R��������-XVWLFH�0ROOR\�GHDOW�ZLWK�WKH�LVVXH�RI�
ZKHWKHU�RU�QRW�&LW\�3HHO�7D[L��WKH�RZQHU�RI�WKH�FDU�DQG�WKH�HPSOR\HU�RI�WKH�WD[L�GULYHU�
LQYROYHG�LQ�WKH�FROOLVLRQ��ZDV�D�SURWHFWHG�GHIHQGDQW���$IWHU�FRPSHWLQJ�DQ�DQDO\VLV�RI�DOO�
RI�WKH�DERYH�QRWHG�FDVHV��-XVWLFH�0ROOR\�FRQFOXGHG�WKDW�VKH�FRXOG�QRW�DJUHH�ZLWK�-XVWLFH�
1RUGKHLPHU
V�UHDVRQLQJ�LQ�+HFKDYDUULD��DQG�WKDW�VKH�ZDV�ERXQG�E\�ERWK�+DUULVRQ�DQG�
.HDUQH\�WR�FRQFOXGH�WKDW�&LW\�3HHO�7D[L�ZDV�DQ�XQSURWHFWHG�GHIHQGDQW���+HU�+RQRXU�GLG��
KRZHYHU��DJUHH�ZLWK�-XVWLFH�1RUGKHLPHU
V�FRQFOXVLRQ�WKDW��DV�DQ�XQSURWHFWHG�GHIHQGDQW�
YLFDULRXVO\�OLDEOH�IRU�WKH�QHJOLJHQFH�RI�WKH�GULYHU��&LW\�3HHO�7D[L�ZDV�OLDEOH�IRU�WKH�IXOO�
DPRXQW�RI�WKH�DVVHVVHG�GDPDJHV��QRW�VXEMHFW�WR�WKH�%LOO����UHVWULFWLRQV��
� 1HLWKHU�+HFKDYDUULD�QRU�3XJVOH\�KDYH�EHHQ�DSSHDOHG��DQG�VR�ZH�ZLOO�KDYH�WR�ZDLW�
IRU�WKLV�LVVXH�WR�EH�ILQDOO\�GHFLGHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�D�IXWXUH�FDVH���)RU�ZKDW�LW�LV�
ZRUWK��LW�LV�UHVSHFWIXOO\�VXJJHVWHG�WKDW�WKH�UHDVRQLQJ�LQ�3XJVOH\��JLYHQ�WKH�PRUH�WKRURXJK�
UHYLHZ�RI�ELQGLQJ�SUHFHGHQW��LV�WR�EH�SUHIHUUHG�WR�WKDW�LQ�+HFKDYDUULD���
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� :KHUH�WKHUH�DUH�ERWK�SURWHFWHG�DQG�XQSURWHFWHG�MRLQW�WRUWIHDVRUV��WKH�FDOFXODWLRQ�
RI�ZKR�RZHV�ZKDW�WR�WKH�SODLQWLII�FDQ�EH�YHU\�FRPSOLFDWHG���6XOOLYDQ�(VWDWH�Y��%RQG�
�����������2�5����G������&�$���LV�WKH�FDVH�WKDW�JRYHUQV�WKHVH�FDOFXODWLRQV���2QH�ZRXOG�EH�
DGYLVHG�WR�UHDG��7KH�$IWHUPDWK�RI�6XOOLYDQ�(VWDWH��E\�6WHSKHQ�0RRUH�������27/$�
6SULQJ�&RQIHUHQFH��ZKLFK�SURYLGHV�VRPH�KHOSIXO�H[DPSOHV����
'HGXFWLELOLW\�RI�&ROODWHUDO�%HQHILWV���V��������
� 7KH�GHGXFWLELOLW\�RI�YDULRXV�FROODWHUDO�EHQHILWV�ZDV�GHDOW�ZLWK�UHFHQWO\�LQ�'L�
*LURODPR�Y��6PROHQ�>����@�2�-��1R��������6SLHJHO�-�����,Q�WKLV�IDWDOLW\�FODLP��WKH�
VXUYLYLQJ�VSRXVH�ZDV�LQ�UHFHLSW�RI�D�&33�VXUYLYRU
V�EHQHILW���-XVWLFH�6SLHJHO�KHOG�WKDW�WKH�
FRQFOXVLRQ�RI�WKH�&RXUW�RI�$SSHDO�LQ�'DOO�(VWDWH�Y��$GDPV������������2�5����G������
UHIHUHQFLQJ�V�����RI�WKH�)DPLO\�/DZ�$FW��ZDV�GHWHUPLQDWLYH�RI�WKH�LVVXH��DQG�WKDW�VXFK�
EHQHILWV�ZHUH�QRW�GHGXFWLEOH����

7KH�SODLQWLIIV�KDG�DOVR�VHWWOHG�WKHLU�6$%6�FODLPV�IRU�������������EURNHQ�GRZQ�DV�
����������IRU�KRXVHNHHSLQJ������������IRU�FRVWV�DQG�����������IRU��RWKHU�H[SHQVHV����7KH�
GHIHQGDQW�DUJXHG�WKDW�WKH�����������VKRXOG�EH�GHGXFWHG�IURP�WKH�MXU\
V�DZDUG�IRU�IXWXUH�
ORVV�RI�KRXVHNHHSLQJ���-XVWLFH�6SLHJHO��IROORZLQJ�%DQQRQ�Y��0F1HHO\������������2�5��
��G�������&�$����KHOG�WKDW�WKH�GHIHQGDQW�KDG�QRW�PHW�WKH�EXUGHQ�RI�SURYLQJ�WKDW�WKH�
DPRXQW�LQ�TXHVWLRQ�PDWFKHG�XS�ZLWK�D�KHDG�RI�GDPDJHV�DZDUGHG�E\�WKH�MXU\���$V�VXFK��
WKH�GHIHQGDQW�ZDV�QRW�HQWLWOHG�WR�FUHGLW�IRU�WKH�DPRXQW�LQ�TXHVWLRQ��

)LQDOO\��WKH�GHIHQGDQW�FODLPHG�FUHGLW�IRU�WKH������������6$%6�GHDWK�EHQHILW�
DJDLQVW�WKH�DZDUG�IRU�IXWXUH�SHFXQLDU\�ORVVHV��LQFOXGLQJ�KRXVHNHHSLQJ���7KH�GHIHQGDQW��
UHO\LQJ�XSRQ�FDVH�ODZ�XQGHU�%LOO������DUJXHG�WKDW�WKH�GHDWK�EHQHILW�ZDV�PHDQW�WR�SURYLGH�
HFRQRPLF�DVVLVWDQFH�IROORZLQJ�DQ�LQVXUHG�SHUVRQ
V�GHDWK��DQG�WKHUHIRUH�ZDV��LQ�UHVSHFW�RI�
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D�SHFXQLDU\�ORVV����+RZHYHU��WKH�TXDQWXP�RI�WKH�GHDWK�EHQHILW�XQGHU�%LOO�����ZDV�EDVHG�
RQ�WKH�GHFHDVHG
V�OHYHO�RQ�LQFRPH��ZKLOH�WKH�%LOO����GHDWK�EHQHILW�LV�QRW�VR�GHSHQGDQW���
-XVWLFH�6SLHJHO�KHOG�WKDW�WKH�GHDWK�EHQHILW�ZDV�QRW�SDLG�LQ�UHVSHFW�RI�SHFXQLDU\�ORVV��DQG�
WKHUHIRUH�ZDV�QRW�GHGXFWLEOH�IURP�WKH�GDPDJH�DZDUG��

0RVW�FDVHV�LQ�WKLV�DUHD�GHDO�ZLWK�WKH�GHGXFWLRQ�RI�FROODWHUDO�EHQHILWV�WKDW�D�
SODLQWLII�KDV�UHFHLYHG���7KHUH�LV�DOVR�UHFHQW�FDVH�ODZ�GHDOLQJ�ZLWK�WKH�GHGXFWLRQ�RI�
EHQHILWV�WKDW�WKH�SODLQWLII�KDV�QRW�UHFHLYHG�GXH�WR�DQ��DOOHJHGO\���LPSURYLGHQW�VHWWOHPHQW��
RI�WKHLU�6$%6�FODLPV���:H�DOO�UHPHPEHU�WKH�HIIHFW�WKDW�DQ�LPSURYLGHQW�VHWWOHPHQW�KDG�RQ�
WKH�SRRU�ZRUP�IDUPHU�LQ�&ROOHH�Y��.\ULDFRX������������2�5����G��������+RZHYHU��%LOO����
SURYLGHV�VRPH�SURWHFWLRQ�WKDW�ZDV�QRW�DYDLODEOH�WR�WKH�ZRUP�IDUPHU��LQ�WKH�IRUP�RI�V��
����������DQG�������

-XVWLFH�*UHHU�GHDOW�ZLWK�WKLV�LVVXH�LQ�0RUULVRQ�Y��*UDYLQD��VXSUD����,Q�WKDW�FDVH��
WKH�SODLQWLII�KDG�EHHQ�GHQLHG�QRQ�HDUQHU�EHQHILWV�E\�KHU�6$%6�LQVXUHU��IRXU�GLIIHUHQW�WLPHV�
�ZKLFK�GHQLDO�ZDV�VXSSRUWHG�E\�D�'�$�&��UHSRUW����6KH�HYHQWXDOO\�VHWWOHG�KHU�6$%6�FODLP�
IRU�������������RI�ZKLFK�����������ZDV�DOORFDWHG�WR�PHGLFDO�EHQHILWV�DQG�����������WR�
RWKHU�H[SHQVHV���1RWKLQJ�ZDV�DOORFDWHG�WR�WKH�QRQ�HDUQHU�EHQHILWV���'HVSLWH�WKH�IDFW�WKDW�
WKH�GHIHQGDQW�KDG�DUJXHG�DW�WULDO�WKDW�WKH�SODLQWLII
V�LQMXULHV�ZHUH��PLQLPDO��DQG�WKDW�VKH�
KDG�VXVWDLQHG�QR�HFRQRPLF�ORVV��IROORZLQJ�WKH�WULDO�WKH�GHIHQGDQW�DUJXHG�WKDW�WKH�SODLQWLII�
VHWWOHG�KHU�6$%6�FODLP�LQ�EDG�IDLWK�E\�QRW�SXUVLQJ�WKH�QRQ�HDUQHU�EHQHILWV���-XVWLFH�*UHHU�
GLVPLVVHG�WKH�GHIHQGDQW
V�PRWLRQ�EDVHG�RQ�WKH�5XOH�LQ�%URZQH�Y��'XQQ��DV�WKH�GHIHQGDQW�
KDG�IDLOHG�WR�FURVV�H[DPLQH�WKH�SODLQWLII�RQ�DQ\�RI�WKH�UHOHYDQW�LVVXHV���+RZHYHU��+HU�
+RQRXU�GLG�JR�RQ�WR�FRQVLGHU�WKH�PHULWV�RI�WKH�PRWLRQ���,Q�WKH�ILUVW�SODFH��VKH�FRQFOXGHG�
WKDW�WKH�EHQHILWV�ZHUH�QRW��DYDLODEOH��WR�WKH�SODLQWLII��VLQFH�VKH�KDG�DSSOLHG�IRU�WKH�



� ��

EHQHILWV��VHYHUDO�WLPHV��LQ�IDFW��DQG�WKH�DSSOLFDWLRQ�ZDV�GHQLHG��V���������������7KHUHIRUH��
WKH�GHIHQGDQW�ZRXOG�KDYH�WR�VKRZ�D��EDG�IDLWK��VHWWOHPHQW�LQ�RUGHU�WR�EH�HQWLWOHG�WR�D�
FUHGLW�IRU�WKH�QRQ�HDUQHU�EHQHILWV�QRW�DFWXDOO\�UHFHLYHG�E\�WKH�SODLQWLII���-XVWLFH�*UHHU�
GHILQHG��EDG�IDLWK��WR�PHDQ��WKH�FRQVFLRXV�GRLQJ�RI�D�ZURQJ�RU�GLVKRQHVW�DFW�DQG�D�VWDWH�
RI�PLQG�DIILUPDWLYHO\�RSHUDWLQJ�ZLWK�LOO�ZLOO�RU�DQ�LPSURSHU�RU�LOOHJDO�GHVLJQ����7KH�RQXV�
ZDV�RQ�WKH�GHIHQGDQW�WR�SURYH�EDG�IDLWK��DQG�WKHUH�ZDV�QR�HYLGHQFH�WKDW�WKH�SODLQWLII�KDG�
FRQGXFWHG�KHUVHOI�LQ�VXFK�D�PDQQHU��
2�+�,�3��6XEURJDWHG�&ODLPV�±�V������������	������
� )RU�VRPH�WLPH�EHIRUH�%LOO����ZDV�HQDFWHG�WKHUH�ZDV�D�FRPSOHWH�EDU�RQ�2�+�,�3�
V�
ULJKW�WR�VXEURJDWH�LQ�D�PRWRU�YHKLFOH�FODLP���%LOO����FUHDWHG�D�OLPLWHG�ULJKW�IRU�2�+�,�3��WR�
SXUVXH�D�VXEURJDWHG�FODLP�DJDLQVW�D�GHIHQGDQW�ZKR�LV�QRW�LQVXUHG�XQGHU�D�PRWRU�YHKLFOH�
OLDELOLW\�SROLF\��
� 7KH�VFRSH�RI�2�+�,�3�
V�ULJKWV�ZDV�WHVWHG�LQ�*HRUJLRX�Y��6FDUERURXJK��&LW\���
>����@�2�-��1R��������&�$�����7KH�SODLQWLII�ZDV�LQMXUHG�ZKHQ�VKH�ORVW�FRQWURO�RI�KHU�FDU�DV�
D�UHVXOW�RI�LF\�URDGV�IRU�ZKLFK�WKH�&LW\�RI�6FDUERURXJK�ZDV�UHVSRQVLEOH���$OWKRXJK�
6FDUERURXJK�RZQHG�YHKLFOHV�DQG�ZDV�LQVXUHG�XQGHU�D�PRWRU�YHKLFOH�OLDELOLW\�SROLF\��WKH�
FODLP�ZDV�QRW�UHODWHG�LQ�DQ\�ZD\�WR�6FDUERURXJK
V�RZQHUVKLS�RI�D�YHKLFOH���6FDUERURXJK�
ZDV�GHIHQGHG�E\�WKH�FRPPHUFLDO�JHQHUDO�OLDELOLW\�LQVXUHU��QRW�E\�WKH�PRWRU�YHKLFOH�
LQVXUHU���'HVSLWH�WKHVH�IDFWV��WKH�&RXUW�RI�$SSHDO�IRXQG�WKDW�2�+�,�3��KDG�QR�ULJKW�RI�
VXEURJDWLRQ�LQ�WKLV�FDVH���6FDUERURXJK�ZDV�FOHDUO\��D�SHUVRQ�LQVXUHG�XQGHU�D�PRWRU�
YHKLFOH�OLDELOLW\�SROLF\���V��������������HYHQ�WKRXJK�WKDW�LQVXUDQFH�SROLF\�KDG�QRWKLQJ�WR�
GR�ZLWK�WKH�FODLP���7KH�&RXUW�UHDVRQHG�WKDW�6FDUERURXJK�LQGLUHFWO\�FRQWULEXWHV��WKURXJK�
DXWR�LQVXUDQFH�SUHPLXPV��WR�WKH�DQQXDO�OHY\�SDLG�WR�2�+�,�3��E\�WKH�DXWR�LQVXUDQFH�
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LQGXVWU\��DQG�WKHUHIRUH�VKRXOG�EH�H[HPSW�IURP�2�+�,�3�
V�ULJKW�RI�VXEURJDWLRQ���7KH�&RXUW�
IRXQG�WKDW�WKH�ZRUGLQJ�RI�V������������ZDV�XQHTXLYRFDO��DQG�WKHUHIRUH�2�+�,�3��KDG�QR�
ULJKW�WR�PDLQWDLQ�D�VXEURJDWHG�FODLP�LQ�WKDW�FDVH���
&RVWV���V�����������
� 7KH������������GHGXFWLEOH�LV�EDG�IRU�PDQ\�UHDVRQV���2QH�VXFK�UHDVRQ�LV�WKH�HIIHFW�
WKDW�LW�PLJKW�KDYH�RQ�D�SODLQWLII
V�HQWLWOHPHQW�WR�FRVWV���$OWKRXJK�V������������ZKLFK�VWDWHV�
WKDW�WKH�GHGXFWLEOH�VKDOO�QRW�EH�FRQVLGHUHG�LQ�GHWHUPLQLQJ�D�SDUW\
V�HQWLWOHPHQW�WR�FRVWV��
VHHPV�WR�DOOHYLDWH�WKLV�SUREOHP��RQH�FDQ�QHYHU�EH�FHUWDLQ�KRZ�D�FRXUW�ZLOO�LQWHUSUHW�VXFK�
SURYLVLRQV���7ZR�UHFHQW�FDVHV�VKRXOG�JLYH�VRPH�FRPIRUW�WR�ODZ\HUV�ZKR�DFW�RQ�EHKDOI�RI�
SODLQWLIIV��
� :KLOH�-XVWLFH�.LOOHHQ�KDG�QR�SUREOHP�GHFLGLQJ�WKDW�0V��6QLGHU
V�LQMXULHV�ZHUH�
YHU\�VLJQLILFDQW�DQG�FOHDUO\�PHW�WKH�WKUHVKROG��6QLGHU�Y��6DOHUQR��VXSUD���WKH�MXU\�
REYLRXVO\�GLG�QRW�DJUHH�DQG�UHWXUQHG�DQ�DZDUG�RI������������IRU�JHQHUDO�GDPDJHV���7KH�
WRWDO�DZDUG��DIWHU�WKH�GHGXFWLEOH��ZDV�OHVV�WKDQ��������������7KH�GHIHQGDQW�DUJXHG��6QLGHU�
Y��6DOHUQR��>����@�2�-��1R��������WKDW�WKH�DZDUG�IHOO�ZLWKLQ�WKH�PRQHWDU\�MXULVGLFWLRQ�RI�
WKH�VLPSOLILHG�SURFHGXUH��DQG�DV�VXFK�WKH�SODLQWLII�VKRXOG�EH�GHQLHG�KHU�FRVWV���-XVWLFH�
.LOOHHQ�FRQFOXGHG�WKDW�WKH������������GHGXFWLEOH�PXVW�EH�DGGHG�EDFN�LQWR�WKH�DZDUG�LQ�
GHWHUPLQLQJ�FRVWV��DQG�WKHUHIRUH�WKH�SODLQWLII�ZDV�DZDUGHG�KHU�FRVWV���
� :LFNHQ�Y��+DUVVDU��>����@�2�-��1R��������6WLQVRQ�-���LQYROYHG�D�VLPLODU�LVVXH���
$IWHU�WKH�GHGXFWLEOH��WKH�DZDUG�WR�WKH�SODLQWLII�ZDV������������LQFOXVLYH�RI�LQWHUHVW���
$OWKRXJK�WKH�DZDUG�IHOO�ZLWKLQ�WKH�MXULVGLFWLRQ�RI�WKH�6PDOO�&ODLPV�&RXUW��-XVWLFH�
6WLQVRQ��UHO\LQJ�XSRQ�6QLGHU��ZRXOG�QRW�GHSULYH�WKH�SODLQWLII�RI�KLV�FRVWV�RQ�WKDW�EDVLV���
+RZHYHU��WKH�GHIHQGDQWV�DOVR�DUJXHG�WKDW�WKH\�KDG�PDGH�D�IRUPDO�RIIHU�WR�WKH�SODLQWLII�
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WKDW�ZDV�PRUH�IDYRXUDEOH�WKDQ�WKH�DZDUG�DW�WULDO��DQG�WKDW�WKH�XVXDO�FRVW�FRQVHTXHQFHV�RI�
5XOH����VKRXOG�WKHUHIRUH�IROORZ���-XVWLFH�6WLQVRQ�GLVDJUHHG��KROGLQJ�WKDW�D�GHIHQGDQW
V�
RIIHU�PXVW�H[FHHG�WKH�DFWXDO�UHFRYHU\�E\�DW�OHDVW������������LQ�RUGHU�WR�WULJJHU�WKH�
RSHUDWLRQ�RI�5XOH������7KLV��������������FXVKLRQ��SURYLGHV�DQ�LQFHQWLYH�WR�GHIHQGDQWV�WR�
EH�VOLJKWO\�PRUH�JHQHURXV�ZLWK�WKHLU�RIIHUV�WR�VHWWOH���
� :KLOH�,�DJUHH�ZLWK�WKH�UHDVRQLQJ�LQ�:LFNHQ��,�ZRXOG�UHVSHFWIXOO\�GLVDJUHH�ZLWK�WKH�
PDWK���7KH�������������FXVKLRQ��ZRXOG�RQO\�DSSO\�ZKHUH�WKHUH�LV�QR�FRQWULEXWRU\�
QHJOLJHQFH�RQ�WKH�SDUW�RI�WKH�SODLQWLII���:KHUH�WKH�DZDUG�LV�UHGXFHG�E\�VRPH�SHUFHQWDJH�
IRU�FRQWULEXWRU\�QHJOLJHQFH��WKH��FXVKLRQ��ZRXOG�EH�UHGXFHG�E\�WKDW�VDPH�SHUFHQW������
0DQGDWRU\�6WUXFWXUH���V���������
� (YHQ�DIWHU�WKH�GDPDJH�DZDUG�KDV�EHHQ�GHFLGHG�XSRQ��WKH�%LOO����SURYLVLRQV�DUH�
VWLOO�QRW�ILQLVKHG�ZLWK�SODLQWLIIV�RU�WKHLU�ODZ\HUV���8QGHU�FHUWDLQ�FLUFXPVWDQFHV��VHH�V����RI�
WKH�5HJXODWLRQ��WKH�FRXUW�PXVW�RUGHU�DQ�DZDUG�WR�EH�SDLG�SHULRGLFDOO\��
� 7KH�FDVH�RI�%LVKRS�Y��3LQWR��>����@�2�-��1R��������/D)RUPH�-���LQYROYHG�D�MXU\�
DZDUG�LQ�D�IDWDO�LQMXU\�FDVH�RI����������IRU�IXWXUH�ORVV�RI�VXSSRUW�DQG���������IRU�IXWXUH�
ORVV�RI�VHUYLFHV���7KH�GHIHQGDQW�DUJXHG�WKDW�V���������RI�WKH�$FW�DQG�V����RI�WKH�5HJXODWLRQ�
DSSOLHG��DQG�WKDW�WKHUHIRUH�SHULRGLF�SD\PHQWV�PXVW�EH�RUGHUHG���6LQFH�WKH�SODLQWLIIV�
UHTXHVWHG�D�JURVV�XS��V������RI�WKH�&RXUWV�RI�-XVWLFH�$FW�DOVR�UHTXLUHG�WKH�FRQVLGHUDWLRQ�RI�
D�SHULRGLF�DZDUG���-XVWLFH�/D)RUPH�KHOG�WKDW�KH�PXVW�ILUVW�FRQVLGHU�ZKHWKHU�RU�QRW�
SHULRGLF�SD\PHQWV�ZHUH�UHTXLUHG�E\�WKH�$FW��DQG�WKHQ�ZKHWKHU�V������RI�WKH�&RXUWV�RI�
-XVWLFH�$FW�DSSOLHG��

$FFRUGLQJ�WR�V�������RI�WKH�5HJXODWLRQ��LI�WZR�RI�WKH�IRXU�OLVWHG�FULWHULD�DUH�PHW��
WKH�FRXUW�PXVW�RUGHU�SHULRGLF�SD\PHQWV���,Q�WKH�FDVH�DW�EDU��WKH�DZDUG�ZDV�RYHU����������
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�V������������EXW�WKH�SODLQWLII�ZDV�RYHU�����V�����������DQG�FRXOG�PDQDJH�WKH�DZDUG�LQ�D�
SUXGHQW�PDQQHU��V�������������7KHUHIRUH��V���������RI�WKH�$FW�ZRXOG�RQO\�DSSO\�LI��WKH�
SODLQWLII�KDV�QR�RWKHU�PHDQV�WR�IXQG�KLV�RU�KHU�IXWXUH�FDUH���V�������������5HO\LQJ�XSRQ�
:LOVRQ�Y��0DUWLQHOOR������������2�5����G�������&�$����-XVWLFH�/D)RUPH�KHOG�WKDW�LQ�D�
IDWDOLW\�FODLP��WKH�DZDUG�LV�UHDOO\�IRU�IXWXUH�ORVVHV��QRW�IXWXUH�FDUH�DV�LQ�D�SHUVRQDO�LQMXU\�
FDVH���-XVWLFH�/D)RUPH�DOVR�IRXQG�WKDW��ZKLOH�WKH�SODLQWLII�HVWLPDWHG�WKDW�VKH�FRXOG�RQO\�
HDUQ���������SHU�\HDU��VKH�ZDV�FDSDEOH�RI�ILQGLQJ�DQG�SXUVXLQJ�RWKHU�PHDQV�WR�IXQG�WKH�
FDUH�VKRXOG�VKH�FKRRVH�WR�GR�VR���7KHUHIRUH��V����RI�WKH�5HJXODWLRQ�GLG�QRW�DSSO\�DQG�QR�
VWUXFWXUH�ZDV�DZDUGHG�SXUVXDQW�WR�WKH�$FW��
&RQFOXVLRQ�
� ,W�KDV�WDNHQ���\HDUV�WR�DQVZHU�VRPH�RI�WKH�TXHVWLRQV�FUHDWHG�E\�WKH�%LOO����
SURYLVLRQV���0DQ\�TXHVWLRQV�UHPDLQ�XQDQVZHUHG���-XVW�DV�WKH�SLFWXUH�KDV�VWDUWHG�WR�
EHFRPH�PRUH�FOHDU�RYHU�WKH�SDVW�IHZ�\HDUV��%LOO����LV�DERXW�WR�EH�DPHQGHG���7KLV�SDSHU�
VKRXOG�EH�UHDG�ZLWK�WKRVH�DPHQGPHQWV�LQ�PLQG��DV�VHYHUDO�RI�WKH�FDVHV�ZLOO�EH�
LQDSSOLFDEOH�WR�WKH�DPHQGHG�%LOO����SURYLVLRQV���2QH�FDQ�RQO\�KRSH�WKDW�WKH�ODZ�LQ�WKLV�
DUHD�ZLOO�EH�PRUH�FOHDU�LQ���\HDUV�WKDQ�LW�LV�WRGD\��DOPRVW���\HDUV�WR�WKH�GD\�DIWHU�%LOO����
FDPH�LQWR�IRUFH���'RQ
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