Financial Services
Commission
of Ontario

Dispute Aesolution Services
Artitration Unit

5160 Yonge Street, 14th Floor
Box 53

Toronto ON M2N gL9

Enquiries: (416) 260-6714
Fax: (418) 580-8462

Toll Frea: 1-800-517-2332
Wep Site : www.fsco.gov.on.ca

FSCO ARBITRATION

Commission des
services financiers
de I'Ontario

Servicas de réglement dss differands

Urite d'arbitrage

5160, rue Yonga, 14isms étage

Boit= 85
Toronto ON M2N 6L9

Henselgnement: (418) 250-6714

Téldcopieur: (418) 590-8462
Sans frais: 1-800-517-2332

Sie web * waw.fsco.gov.on.ca

FACSIMILE
Telécopie

Fax 4162267750

Oct 21 2011 03:26pm  POOT

Ontario

Date: Octaber 21, 2011

PLEASE DELIVER THIS DOCUMENT TO:
S.V.P. FAIRE PARVENIR CE DOCUMENT A:

NAME/Nom: Ms. Renee Vinett

Barrister & Solicitor
FAX/Telécopieur: (416) 361-0083

. Mr. Fehmi Cergi and/et Coachman Insurance Company

REFERENCE/Objet:

5-705

SENT BY/Expédié par:
NAME/Nom: Lorna McGuinness
TELEPHONE/Téléphone: (416) 5908491
FAX/Télécopieur: (416) 5908462
REFERENCE/Obijet: AD9-000167
NUMBER OF PAGES TO FOLLOW/Nombre de pages B suivre:
[ ]
Message: Preliminary Issue Decision of the Arbitrator, dated October 21, 2011, is enclosed.

Please confirm receipt

R
<

LE(“‘"’TH""’ SACKS & TIENRY Ui‘_\

The material contained in the fax is confidential. Tt may contain personal information that may be subject to the
privacy provisions of the Freedom of Information and Protection of Privacy Act. This fax should not be distributed.
copied or disclosed to any unauthorized persons. If this fax is received in error. please contact the above sender.



Financial Services
Commission
of Ontario

BETWEEN:

Before:

Heard:

Appearances:

Issues:

FSCO ARBITRATION Fax 4162267750 Oct 21 2011 03:26pm POO2
Commission des a
services financiers

de I’'Ontario
%P
Ontario
FSCO AD9-000167
MR. C.
Applicant
and
COACHMAN INSURANCE COMPANY
Insurer

DECISION ON A PRELIMINARY ISSUE

Toyce Miller

July 5,6,7,8.9,12. 13,14, 15, August 4, 5, September 27, 28,
October 4 and 6, 2010, at the offices of the Financial Services
Commission of Ontario m Toronto.

Written submissions were received by February 8, 2011.

Renee Vigett for Mr. C.
Stanley Tessis and Kerri P. Knudsen for Coachman Insurance Company

The Applicant, Mr. C., was injured in 2 motor vehicle accident on December 1, 2006. He applied

for and received statutory accident benefits from Coachman Insurance Company (“Coachman’),

payable undey the Schedule.' A number of disputed issues arose between the parties, including

whether Mr. C. is catastrophically impaired. The parties were unable to resolve their disputes

through mediation, and Mr. C. applied for arbitration at the Financial Services Commission of

Ontario under the Insurance Act, R.5.0. 1990, ¢.1.8, as amended

' The Statutory Accident Benefits Schedule - Accidents on or after November ], 1996, Ontario Regulation

403796. as amended.
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The preliminary issue is:

1. Is Mr. C. catastropically impaired pursuant to clause 2(1.2)(g) of the Schedule?

Result:

1. Mur. C. is catastropically impaired pursuant to clause 2(1.2)(g) of the Schedule.

EVIDENCE

(1) Mr. C.’s Testimony

Mr. C. was assisted by a Turkish-speaking interpreter during his testimony which he gave in
English. Mr. C. provided his testimony standing up, while leaning bent over the table. He would
change from leaning on his hands to leaning lower down by resting his arm on the table.
Throughout his testimony Mr. C. appeared to be in physical discomfort. He was obviously
fatigued during his testumony. There was a clear deterioration in his demeanous as examination

and cross-examination proceeded.

Mr. C. underwent a very aggressive and at times inappropriate cross-examination. Inappropriate
in that, counsel for Coachman screamed some of his questions at Mr. C. with the clear intention,
in my view, of intimidating Mr. C. As well, counsel glared intensely while firing off questions at
a very rapid pace. In addition, counsel unnecessanly and redundantly repeated questions that

already had been answered. Objections to counsel’s behaviour were consistently ignored.

Despite the very vigorous cross-examination, Coachman was unable to impugn Mr. C.’s
testimony. I find that Mr. C. provided credible and non-contradictory testimony in support of his

claim. Accordingly, 1 give full weight to his testimony.
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(a)  Background

Mr. C., who is 47 vears old, emigrated from Turkey in 1986. Mr. C. is married and has three

children: two daughters ages 14 and 9; and a son 11 years old.

Before coming to Canada, Mr. C. completed grade five education and worked on his family’s

farm. He also trained in stucco plastering.

When Mr. C. camc to Canada he worked at numerous jobs, which included working as a car
wash attendant, as a janitor, 2 worm picker, and as a machine operator in a factory. At the time of
the accident, Mr. C. was working for Allied Plastering and Stucco Limited, six and a half days a

week as a stucco plasterer.

(b) Pre-Accident

In 2001, Mr. C. was involved in a car accident wherein he injured his back and had to be off
work. In January 6, 2002, a CT scan of Mr. C.’s lumbar spine notes that Mr. C. had a
“lcjongenitally small spinal canal. Small left posterolateral disc hermation LA-5 with a moderate

spinal stenosis. Right paracentral disc herniation L5-S1 with moderate spinal stenosis.”

An MRI report of May 4, 2002 confirmed that Mx. C. did not have any disc herniation. The first
time any disc hemiation is noted 1$ after the car accident in an April 1, 2007 MRI report of Mr.

C.’s lumbar spine.

The evidence reveals that one year prior to his 2006 car accident, Mr. C. did not have any body
pain, neck or back. Thus 15 confirmed not only by his family doctor’s clinical notes and records,

but also by the OHIP summary.

The family doctor’s clinical notes indicate that he did not see Mr. C. often and they were only for

matters such as a bronchial cough or haemorrhoid problems.






