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A.  Introduction
The definition of Catastrophic Impairment under the Statutory Accident Benefits Schedule
 is under the microscope and may be drastically changing. The Catastrophic Impairment Expert Panel that reported their recommendations to the Financial Services Commission of Ontario (“FSCO”) this past April would like to change almost everything about the definition of catastrophic impairment.  For example, one long-standing deemed catastrophic impairment module, the Glasgow Coma Score (“GCS”) could be “out the proverbial window”. There is very little that currently is certain about how to determine whether an injury may be deemed to be catastrophic.
B.  How an Injury may be Deemed to be Catastrophic
Currently, the SABS defines catastrophic impairment as follows (the version in force since July 1, 2011
):
s. 3 … (2)  For the purposes of this Regulation, a catastrophic impairment caused by an accident is,

(a) paraplegia or quadriplegia;

(b) the amputation of an arm or leg or another impairment causing the total and permanent loss of use of an arm or a leg;

(c) the total loss of vision in both eyes;

(d) subject to subsection (4), brain impairment that results in,

(i) a score of 9 or less on the Glasgow Coma Scale, as published in Jennett, B. and Teasdale, G., Management of Head Injuries, Contemporary Neurology Series, Volume 20, F.A. Davis Company, Philadelphia, 1981, according to a test administered within a reasonable period of time after the accident by a person trained for that purpose, or

(ii) a score of 2 (vegetative) or 3 (severe disability) on the Glasgow Outcome Scale, as published in Jennett, B. and Bond, M., Assessment of Outcome After Severe Brain Damage, Lancet i:480, 1975, according to a test administered more than six months after the accident by a person trained for that purpose;

(e) subject to subsections (4), (5) and (6), an impairment or combination of impairments that, in accordance with the American Medical Association’s Guides to the Evaluation of Permanent Impairment, 4th edition, 1993, results in 55 per cent or more impairment of the whole person; or

(f) subject to subsections (4), (5) and (6), an impairment that, in accordance with the American Medical Association’s Guides to the Evaluation of Permanent Impairment, 4th edition, 1993, results in a class 4 impairment (marked impairment) or class 5 impairment (extreme impairment) due to mental or behavioural disorder. O. Reg. 34/10, s. 3 (2).

(3)  Subsection (4) applies if an insured person is under the age of 16 years at the time of the accident and none of the Glasgow Coma Scale, the Glasgow Outcome Scale or the American Medical Association’s Guides to the Evaluation of Permanent Impairment, 4th edition, 1993, referred to in clause (2) (d), (e) or (f) can be applied by reason of the age of the insured person. O. Reg. 34/10, s. 3 (3).

(4)  For the purposes of clauses (2) (d), (e) and (f), an impairment sustained in an accident by an insured person described in subsection (3) that can reasonably be believed to be a catastrophic impairment shall be deemed to be the impairment that is most analogous to the impairment referred to in clause (2) (d), (e) or (f), after taking into consideration the developmental implications of the impairment. O. Reg. 34/10, s. 3 (4).

(5)  Clauses (2) (e) and (f) do not apply in respect of an insured person who sustains an impairment as a result of an accident unless,

(a) a physician or, in the case of an impairment that is only a brain impairment, either a physician or a neuropsychologist states in writing that the insured person’s condition is unlikely to cease to be a catastrophic impairment; or

(b) two years have elapsed since the accident. O. Reg. 289/10, s. 1 (2).

(6)  For the purpose of clauses (2) (e) and (f), an impairment that is sustained by an insured person but is not listed in the American Medical Association’s Guides to the Evaluation of Permanent Impairment, 4th edition, 1993 is deemed to be the impairment that is listed in that document and that is most analogous to the impairment sustained by the insured person. O. Reg. 34/10, s. 3 (6). [Emphasis added]
This definition has come under much scrutiny by judges and arbitrators in past years, but may be completely revamped if the recommendations of the Catastrophic Impairment Expert Panel to the Superintendent of FSCO are accepted (which may not occur given the amount of resistance from the legal and medical community).  Issues such as legislative intent and scope, and subjective considerations of “fairness” to the insured are under consideration.  Similarly, the state of the law with respect to combining physical and psychological impairments for a determination of Whole Person Impairment (“WPI”) in accordance with (2)(e) (formerly clause (f)) is in flux.  The same is true for the issue of whether one marked impairment is sufficient for a determination of catastrophic impairment under (2)(f) (formerly clause (g)).  Further, the legal test based on the medical measurement module, GSC, may be completely eliminated. 
1. Caselaw on Catastrophic Impairment

Familiar decisions, such as Desbiens v. Mordini
 and Aviva v. Pastore
, which were favourable for insureds, stand for the proposition that the SABS should be construed with fairness in mind and providing those in the greatest need with the benefits they need.  These decisions have been either overturned or overshadowed by an appeal or more recent decisions.  However, the long-lasting impact of some of these more recent decisions is yet to be seen. 
(a) To combine physical and psychological impairments or not to combine? – This really is the question!
Desbiens
Desbiens is the well known case decided by Justice Spiegel in the Superior Court of Justice that was followed by arbitrators and judges alike for 6 years until recently.  This case stands for the proposition that physical impairments may be combined with psychological impairments for the purposes of determining whole person impairment in order to be considered catastrophically impaired.  Justice Spiegel also sets out that when the legislation is interpreted in its entirety, the purpose of the SABS is consumer protection and to restore fairness to victims of accidents.  He also reiterates the proposition that with respect to insurance, coverage provisions are to be interpreted broadly and restrictions on coverage should be interpreted narrowly.
The Plaintiff, Mr. Desbiens, was struck by a motor vehicle while operating his wheelchair on a sidewalk.  He was a paraplegic at the time of the accident.  He suffered a displaced fracture of his right femur and soft tissue injuries to the right side of his body.

The Defendants argued that the American Medical Associations Guides to the Evaluation of Permanent Impairment, 4th edition (“AMA Guides”) provides no mechanism for assigning percentages to psychological impairments, nor for combining any such percentage with a percentage of WPI determined under clause (f).  This argument, while discounted by Justice Spiegel, may gain credence depending on the Kusnierz v. Economical Mutual Insurance Co.
 decision.

Justice Spiegel engaged in a thorough analysis on the history of the SABS and the legislative intent behind them.  He noted, “[t]o be charitable, I will assume that the government intended that the catastrophic impairment threshold would be interpreted in a manner that would not deprive an innocent victim of much needed health care expenses.” He further noted an intention to restore fairness to the system and that a major purpose was to “ensure that those innocent victims who are in the most need are able to recover health care expenses, perhaps at the expense of those who have less need.”

Given that there was nothing in the Regulation or the AMA Guides that suggests that a combination of physical and psychological impairments is not permitted, Justice Spiegel interpreted the “combination of impairments” referred to in clause (f) as also including psychological impairments.
While the AMA Guides do not provide percentages for psychological impairments in chapter 14, chapter 4 (the nervous system) can assist in assigning percentages.  Justice Spiegel found that the impairment descriptions in both chapters to be “strikingly” similar.
  This approach was found to give effect to the legislative intent.  Further, Justice Spiegel found that the Defendant’s interpretation tended to discriminate against persons who have a mental disability in that not allowing a psychological impairment to be considered in combination with a physical one would deprive a just and fair result.  This would be a violation of s. 15 of the Canadian Charter of Rights and Freedoms.

Justice Spiegel also mentions in obiter when deciding whether Mr. Desbiens sustained a catastrophic impairment as defined in clause (g) that, “[i]t is not disputed that it is sufficient for Mr. Desbiens to establish that his impairment in any one of the areas of functioning meets the requirements of clause (g)”.
 This comment formed part of the basis for the decision in Pastore, explained below.
Kusnierz
This is a Superior Court of Justice decision of Justice Lauwers that completely overturns the principle in Desbiens with respect to the issue of combining clauses (f) and (g) to determine catastrophic impairment, despite 6 years of jurisprudence that followed Desbiens.  This chain of law that developed since Desbiens including G.B. v. Pilot Insurance
, which was an application for judicial review of the Director’s Delegate, and Arts (Litigation Guardian of) v. State Farm Insurance Co.
, which was a Superior Court of Justice decision where leave to appeal was denied.  
The Plaintiff, Mr. Kusnierz suffered an amputation of his left leg below the knee after being in a motor vehicle accident as a passenger.  He developed problems finding a suitable prosthetic leg and subsequently developed cysts on his stump.

Justice Lauwers reviewed the history of the SABS and the legislative intent of Bill 59.  He found that “fairness” was too subjective  and “since the interests of people are differently affected by any adjustment, it is difficult to speak of fairness”.
  Instead he found:

“Bill 59 was aimed at reducing no-fault benefits to most people, with the savings going to stabilize insurance premiums.  The exception was for people who were catastrophically impaired, whose no-fault benefits were maintained and who also got the right to sue the tortfeasor for damages in excess of the maximum no-fault benefits.  Thus it is fair to say that Bill 59, in the words of the court in Desbiens v. Mordini [citation omitted], had as another purpose, albeit exceptionally, to ensure that ‘victims who are in the most need are able to recover health care expenses’.”

Justice Lauwers held that since the SABS was silent on the issue of combining physical and psychological impairments, he was to look to the AMA Guides, which he found is “incorporated” into the SABS.
 Justice Lauwers found that the AMA Guides do not expressly provide for the combining of physical and psychological impairments in chapter 14 and that this was not an oversight.  However, as a note of interest and possibly a point for the appeal, which is scheduled to be heard at the Court of Appeal in November 2011, the AMA Guides also do not expressly prohibit the combining of physical and psychological impairments.  In fact, it may be argued that Justice Lauwers also erred in law in finding that the AMA Guides are “incorporated” into the SABS, giving them too much weight and deference in making his determination.
The crux of the analysis with respect to the issue of combining boiled down to the finding that it was not appropriate to assign a percentage rating to psychological impairments under chapter 14 of the AMA Guides and that to do so under chapter 4, as Justice Spiegel did in Desbiens, was to contradict the express purpose of the AMA Guides.

As mentioned, the appeal in this matter will be heard in November and the outcome of that decision will be greatly anticipated.  It is hoped that the Court of Appeal will help clarify this apparent conflict of decisions.
Jaggernauth
Jaggernauth v. Economical Mutual Insurance Co.
 is a FSCO arbitration decision of Arbitrator Feldman that follows the long-standing principle set out in Desbiens, despite being decided only a few months after Kusnierz.  
The Applicant, Mr. Jaggernauth,  was injured in a motor vehicle accident in which he was struck by a vehicle driven by his brother while seated at a table at a family picnic, and the vehicle proceeded to roll over him.  He suffered fractures to his cervical spine, forearm and shoulder as well as serious lacerations to his head and calf.  He suffers from chronic pain as a result of the injuries and his surgeries.

Arbitrator Feldman emphasized that the AMA Guides are meant to provide an “informed estimate of impairment, not a precise measure of the extent to which such impairments disable the individual for specific tasks”.
 He continues by citing the AMA Guides and notes:
“It must be emphasized and clearly understood that impairment percentages derived according to Guides criteria should not be used to make direct financial awards or direct estimates of disabilities”. [Emphasis added]
Essentially, Arbitrator Feldman found that until a Director’s Delegate or the Court of Appeal ruled otherwise, he was bound by the decision in G. v. Pilot Insurance
, which follows Desbiens.  This is significant because it emphasizes that Kusnierz is a stand-alone decision and limits its significance when measured against several years of long-standing jurisprudence on the subject.

Further, Arbitrator Feldman draws a distinction between the notion of combining (f) and (g), and the notion of combining physical impairments with psychological impairments when determining WPI under clause (f).
 He reasoned that if an insured person proves they have a marked or extreme impairment under clause (g), they have no need to refer to clause (f) because they will be determined to be catastrophically impaired. The consideration of a combination of physical and psychological impairments is with respect to clause (f).  The real, issue, he stated, is whether a numeric rating for mental and behavioural impairments could be included as part of the WPI rating. In doing so, he also reviewed the Global Assessment of Functioning (“GAF”) “California method”, the methodology from the AMA Guides, 2nd edition and Table 3 from chapter 4 of the AMA Guides in assigning percentage points to mental and behavioural impairment.
After finding that he was still, in law, allowed to combine physical and psychological impairments, Arbitrator Feldman also found that he was able to round the WPI percentage to the nearest 0 or 5.  Since the combined WPI for Mr. Jaggernauth was 53%, he rounded up to 55%, “giving the benefit of the doubt to the insured person”
, thus finding that the Mr. Jaggernauth was catastrophically impaired under clause (f).
(b) One marked impairment no longer sufficient – for now
Pastore – FSCO and Divisional Court
The main issue in Pastore was whether Ms. Pastore had suffered from a “marked” or “extreme” impairment pursuant to s. 2(1.1)(g) of the SABS.  Looking to the obiter in Desbiens, the Director’s Delegate found that it is sufficient to find marked or extreme impairment in any one area of functioning. The wording of clause (g) that “an impairment…result in a class 4 impairment…or class 5 impairment…” bolstered this reasoning. This decision marked another example of the SABS provisions being interpreted liberally and in the interest of consumer protection.
The AMA Guides provides a table of Classifications of Impairments Due to Mental and Behavioural Disorders in Chapter 14, and is reproduced below:

	Area or Aspect of functioning
	Class 1:

No impairment
	Class 2:

Mild impairment
	Class 3:

Moderate Impairment
	Class 4:

Marked Impairment
	Class 5:

Extreme impairment

	Activities of daily living

Social functioning

Concentration, persistence and pace

Adaptation
	No impairment is noted
	Impairment levels are compatible with most useful functioning
	Impairment levels are compatible with some, but not all, useful functioning
	Impairment levels significantly impede useful functioning
	Impairment levels preclude useful functioning


Director’s Delegate Blackman emphasized that the AMA Guides does not state anywhere that one must look at all four spheres of functioning together.
  The finding of a marked impairment in the area of activities of daily living was sufficient for Ms. Pastore to be considered to be catastrophically impaired.
However, this decision was just recently brought to the Divisional Court for judicial review where the Director’s Delegate decision was overturned on the basis that it violated the applicable standard of review and erred in law in deciding that only one marked impairment was sufficient for a determination of catastrophic impairment under clause (g).

It is noteworthy that Justice Lederer cited Desbiens with respect to the legislative intent of the SABS, stating the legislative context is part of a “continuing effort of the Government of Ontario to balance the value of statutory benefits, the right to sue in tort and the ability of the insurance industry to supply the required or appropriate product at an acceptable cost.”
  The Kusnierz decision was also cited with respect to legislative intent.  In that case, Justice Lauwers found that “fairness” could be too subjective a consideration and that the provisions and wording provide the context of the legislation.

While Desbiens and other caselaw to follow note that one marked impairment is sufficient, these cases were not determinative of the issue.  Therefore, Justice Lederer referred to the AMA Guides as he found that they formed part of the legislative scheme.

The confusing part of this decision, among various others, is that on the one hand, Justice Lederer states that the AMA Guides call for a determination of catastrophic impairment that is based on the person as a whole and not just the impairment of one function, and that focusing on the word “a” was too narrow an interpretation, while on the other hand, stating that one factor may dominate the analysis.
  It appears that as long as all four functions are considered, finding that one in particular stands out is sufficient.  The focus seems to be to consider impairments of the whole person.  This seems to fly in the face of the reasoning behind not combining physical impairments with psychological impairments and only illustrates the ongoing uncertainty in this regard.
Even more interesting is Justice Matlow’s concurring/dissenting opinion.  Justice Matlow disagreed with Justice Lederer’s finding that all four functions ought to be considered when the wording of the legislation is clearly that “a” marked or extreme impairment is all that is required.  He also disagreed that the AMA Guides form part of the legislation and that they ought to be considered in that regard.  Ultimately, however, he did not find that Ms. Pastore suffered a marked impairment and agreed with Justice Lederer in that regard.
2. Final Report of the Catastrophic Impairment Panel from April 2011

Most people in the industry knew this report was coming and also knew that a determination of catastrophic impairment would be more stringent to coincide with the changes to the SABS that took effect on September 1, 2010.  However, the proposed changes would completely revamp how a determination can be made on catastrophic impairment. The report does not contain any scientific basis for the changes it suggests, but criticizes the prior definition for lacking the same. Under this new plan, the ability of an insured to achieve entitlement to catastrophic impairment benefits is significantly impeded.  However, the Panel does suggest a new “interim status” for insured adults that could potentially provide more immediate access to benefits if implemented.
The Panel states that the purpose of the recommendations and review of the current definition is to improve “accuracy and fairness”.  In doing so, the Panel would significantly reduce the level of reliance on the AMA Guides as well as introduce different methodologies and guidelines for use in the new proposed definitions.
The Panel proposes to introduce new measurement methodologies in addition to the AMA Guidelines, namely, GOS-E, ASIA, GAF and KOSCHI.
  The GAF guidelines may prove to be particularly useful in determining psychological impairment, especially when using the California methodology which assigns a percentage rating to the GAF score.  This approach is very similar to Justice Spiegel’s methodology in Desbiens and may provide a useful way of combining physical and psychological impairments, although a combination of these two would be strictly prohibited by the Panel, subject to further scientific investigation. 
The Panel also proposes to eliminate clause (d), a determination of catastrophic impairment in accordance with the GSC score of 9 or less.  While the use of the GSC has long-standing weight behind it, it is unpredictable scientifically, especially when someone is either intubated or intoxicated.  However, note that the courts and FSCO have repeatedly held that the SABS use of the GSC score is a legal test and not a medical test.

Perhaps one of more troubling recommendations is the requirement for the insured to be in a rehabilitation institution for the purposes of determining catastrophic impairment as a result of a traumatic brain injury.  This poses a problem not only because of limited space and resources, but also for certain cultures or those in remote locations where rehabilitation institutions are not available.  

Some positive recommendations are that “total vision loss” be replaced by “legal blindness” in clause (c), which is important because legal blindness does not mean total vision loss.  Many people who are legally blind are still able to see, albeit impaired and/or restricted.  Also, the change from leg or arm amputation to a determination with respect to upper and lower extremity mobility allows for injuries such as burns and crushes to be determined under clause (b) rather than as a WPI rating.

These highlights are, of course, not exhaustive, but represent major changes in the area of determining catastrophic impairment.  The Superintendent of FSCO was supposed to issue a report on these proposals this past June, but likely did not due to the feedback received as a result of these recommendations.  Further investigation and input from other stakeholders is required at this point.
C.  Conclusion

While the current definition of catastrophic impairment may seem to be in disarray, it is clear that right now insureds are at risk for being deprived of much needed benefits as a result of not being determined to be catastrophically impaired.  While the changes on September 1, 2010 did not drastically affect the definition of catastrophic impairment, subsequent decisions have demonstrated divergence in positions.  While it may be dramatic to say that we will all be holding our collective breath awaiting the Kusnierz appeal, and any possible appeal or reapplication for catastrophic impairment in Pastore, currently arbitrators and counsel are delaying arbitrations or adjourning them to see where the chips will fall.  In the meantime, insureds are still uncertain about their rights and the benefits they will receive.
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